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fee of equity permit one or more, having an interest identical with others, to sue in 

_ their behalf, for the accomplishment of a purpose common to all. 

Where it is clearly shown that a corporation is about to exceed its powers, and to apply its 
funds or credits to some object or purpose beyond and without. the scope of the authority 
conferred by its charter, the right of a court of equity to interpose by injunction on behalf 
of a corporator, is well settled. To justify such interference, there must be a clear viola- 
tion of the rights of the corporator. When acts which require judgment, ‘science, and 
professional skill, are confided to the discretion of the officers of a corporation, the exer- 
cise of that discretion will not be lightly disturbed. Either a gross abuse of discretion, or 
the exercise of a power not conferred, must be shown. 

An injunction will not be granted, at the suit of a corporator, to restrain the directors from 
exercising discretionary powers, in which innocent third persons have acquired an interest 
which will be greatly prejudiced by such an injunction, where the corporator has, by his 
vote or acquiescence, admitted the existence of such discretionary power in the directors. 

There can be no conditional or partial acceptance of a charter, or of the amendment of a 
charter. The grant, when accepted, is put upon the footing of a contract, which, being. 
an entire thing, must be accepted or rejected altogether. 

The power of the majority of the corporators to accept an amendment of the charter is 
unquestioned. But Mr. Justice Green doubted the right of a majority of the corporators 
to accept an amendment which changes the nature or original design of the association ; 
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338 Baldwin v. Hillsborough Railroad. 


A corporation is bound, in the same manner as an individual is, to third persons, who have 
dealt with the accredited agents of the corporation in good faith, and in ignorance of the 
want of authority of the agent, when that authority depends on the proceedings of the 
stockholders or directors, and they have silently acquiesced in its exercise by the agent. 

Where the termini only of a railroad ave fixed by the charter, a discretion to locate the 
road by any route that will connect those points is of course given; and if liberty be 
given by the charter to construct a lateral road from the main line to an intermediate 
point, it will not prevent the company from locating the main line through that point. 


In this case an injunction having been granted on the 27th of 
January, 1853, by one of the judges of the Court of Common Pleas, 
on the presentation of the bill, without notice or hearing, the de- 
fendants filed their answers, and made a motion to dissolve the 
injunction at the next term of the Court of Common Pleas, sitting 
at Hillsborough, in the county of Highland, which was heard on 
the 22d, 23d and 24th days of February, 1853. The argument in 
favor of the motion was conducted by Messrs. ©. B. Goddard, of 
Zanesville, William Y. Gholson, of Cimeinnati, and James H. 
Thompson, of Hillsborough; and in support of the injunction by 
Messrs. Alphonso Taft, of Cincinnati, and the complainant, Wil- 
liam H. Baldwin, of Blanchester. 

The decision of the Hon. John L. Green, of Chillicothe, the 
judge presiding, was given on the 28th of February, 1853, and it 
having been agreed that the case should be considered.as on final 
hearing, there was a decree in favor of the defendants, that the 
injunction should be dissolved, and the bill dismissed. The facts 
of the case, and the points involved, sufficiently appear in the opin- 
ion of the Court. 

Mr. Justice Green delivered the opinion of the Court. 

The bill is filed by complainant, on behalf of himself and other 
stockholders, to restrain the company, and the defendants, Trimble, 
Fallis and Barrere, acting directors, from further proceeding under 
an act of the General Assembly of Ohio, passed March 12, 1851, 
authorizing the extension of the company’s road from Hillsborough 
to Marietta, in the county of Washington. 

The defendants having answered, moved to dissolve the injunc- 
tion. 

Before proceeding to the hearing of this motion, ‘the counsel for 
complainant moved for leave to file the petition of "Calvin P. Bald- 
win, who holds ten shares of stock, by assignment, praying ‘to be 
made a party complainant; and it was agreed that this application 
should be disposed of upon the determination of the motion to 
dissolve. 

The bill, answers, exhibits and affidavits cover some hundred 
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pages. The facts, however, are sufficiently presented in the opinion 
of the Court for a proper understanding of the points decided. 

First, then, as to the application for leave to file the petition of 
Calvin P. Baldwin to be made a party complainant. 

The rule is, that when the grievance complained of is common to 
a body of persons too numerous to be all made parties complainants, 
the Court will permit one or more of them to sue on behalf of all; 
subject, however, to this restriction, that the relief which is prayed 
for must be one in which the parties, whom the complainant pro- 
poses to represent, have all of them an interest identical with his 
own.* And it has been held that separate suits will not be per- 
mitted by several in their individual characters, for a purpose com- 
mon to all.’ 

The party who asks permission to file this petition claims to have 
an equity identical with that of the complainant. If so, his rights 
will be sufficiently represented by the original bill. The design, 
however, in obtaining the leave asked, is evidently to avoid the 
effect of certain acts of the complainant, which, as it is claimed, 
operate as a bar to the interposition of this Court in his” behalf. 
In other words, to present a different case from that made in the 
bill. . Without considering how I should have regarded the bill had 
both these parties appeared as complainants, seeking the same 
relief, but upon distinct and different grounds, it is sufficient to say, 
that I think the defendants have a right, for obvious reasons, to be 
heard on their motion to dissolve this injunction upon the case as 
made by the bill of the complainant. If the injunction shall be 
continued, the object of the petitioner is attained; if otherwise, and 
he can make a proper case, he can not be prejudiced. 

I shall, therefore, proceed to consider the case as made by the 
bill of complainant, the answers, exhibits and affidavits. 

Several questions are presented which demand the most careful 
consideration ; not more on account of the magnitude of the inter- 
ests immediately to be affected by the decision than of their intrin- 
sic importance. It has been said that this is an age of corpora- 
tions; and whatever may be the benefits conferred upon community 
by the aggregation of the vast wealth employed in public improve- 
ments, such as railroads and the like, we must not lose sight of the 
fact, that such and so great are the powers vested in, and exercised 
by a few, the officers and agents of these associations, that the 
safety of individual rights imperiously demands of the courts the 





a Story’s none 1 leadings, sec. 113. 
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most watchful vigilance, in holding those officers and agents strictly 
responsible for the just and lawful exercise of their powers. In 
this I fully concur. 

Where it is clearly shown that a corporation is about to exceed its 
powers, and to apply its funds or credits to some object or purpose 
beyond, and without the scope of the authority conferred by its 
charter, the right of a court of equity to interpose, by injunction, 
on behalf of a corporator, I conceive to be well settled. Such acts, 
if carried out, would amount to a breach of trust; and trusts con- 
stitute one of the leading and most important branches of equity 
jurisdiction ; and in the language of Lord Eldon, ‘“‘a most whole- 
some exercise of the jurisdiction it is, because, great as the powers 
necessarily are to enable the companies to carry into effect works of 
this magnitude, it would be most prejudicial to the interests of all 
persons with whose property they interfere, if there was not a 
jurisdiction continually open, and ready to exercise its power’ to 
keep them within their legitimate limits.” 

Whilst, however, we may look with confidence for the prompt 
interposition of courts of equity to arrest these bodies in any attempt 
to exercise, illegally, their powers, or powers not conferred upon 
them, it must also be remembered that those courts are not left to 
the dictates of caprice, but act upon well settled rules, founded in 
principles of equal justice. And the cases which will justify its 
interference should be those of ‘‘clear, inccntestible, well defined 

ight.”’ 

pon these principles in view, I proceed to examine the 
grounds upon which the complainant claims to have his injunction 
continued. 

It is alleged that by an act of the General Assembly of Ohio, 
passed March 12, 1851, amendatory to the company’s charter, a 
fundamental change was proposed in the original design and object 
of the association, That this change could only become binding 
upon the corporation by the unanimous assent of the corporators, 
and that such assent has never been given by the complainant, and 
those stockholders on whose behalf he is acting. — _ / 

The first section of the act referred to, provides as follows : 

“That the Hillsborough and Cincinnati Railroad Company shall 
have power, and is hereby authorized to extend its road to the city 
of Marietta, and from thence to any point above the mouth of the 
Muskingum on the Ohio river, and to cross the same—to cross or 
join any other road—to construct a branch to Greenfield, Frankfort, 


¢ Walker v. The Mad River and Lake Erie Railroad Company, 8 Ohio R. 38. 
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and Circleville, or either of them, and any other branch or branches 
deemed ‘necessary by the company; in all which cases the said 
company to enjoy all the privileges, and be limited by the restric- 
tions contained in the original charter.”’ 

No one doubts that it is competent for a corporation to ask for, 
and the legislature to grant, new powers; and that such grant, 
when duly accepted, becomes a part of the charter; but the ques- 
tion raised is, how is such acceptance to be made,.so as to be bind- 
ing upon the individual corporators—by a majority, or the unan- 
imous concurrence of all the stockholders? Upon a careful consid- 
eration, I have come to the concltsion, that in the case of joint 
stock associations, there being nothing in the articles of association, 
or in the charter that prescribes the mode of determining the ques- 
tion of acceptance of a grant of new powers from the legislature, 
and where such grant is in conformity with, and in aid of, the orig- 
inal ‘objects of the association, a majority vote may govern; but, 
where the grant proposes a change in the nature or original design 
of the association, if must have the unanimous consent of all the 
shareholders before it can become binding upon the company. 

However anti-republican the notion may seem to be, that the 
will of one shall control the action of a thoi sand, nevertheless there 
are cases in which upon its assertion depends the safety of that 
inestimable right which is guarantied to us, of acquiring, holding 
and enjoying property. 

Parties, who have subscribed their money for one purpose, are 
not to be told that the directors, or a majority of the company are 
of opinion that it would be very advantageous to employ it for 
another. This principle is founded in the law of property, and 
must be sustained in virtue of the right which every citizen has 
to call upon the courts to enforce his contracts; not to make con- 
tracts for him. 

In Natusch vw. Irwin, (see Appendix to Gow on Partnership, 593,) 
Lord Eldon says: ‘‘ The repeal of the act of George I, which merely 
made it lawful for societies or partners, however numerous their 
members might be, to insure against marine risks, could not make 
it lawful for companies or societies, which were formed for specific 
purposes of insurance upon lives and against fire, to insure against 
marine risks, unless the contracts by which such companies were 
formed, created an authority in some part of the body to bind all 
the body to.the adoption of such new undertaking.” 

This doctrine is also recognized by Lord Brougham in the case of 
Ware v. The Grand Junction Water Company, 13 English Chancery 
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R. 126, although some expressions used by him might seem not to 
be consistent with such a conclusion. I refer also to 6 English Law 
and Equity R. 132; 8 English Law and Equity R. 137; 4 John- 
son’s Chancery R. 139; 9 Wheaton, 738. This precise question 
has been so ruled in a recent case decided in Vermont, and ‘reported 
in the January number (1853) of the American Law Journal. In 
regard to this last case, | must say, however, that although I concur 
with the chancellor in his conclusion, I do not arrive at it upon the 
authority of a numerous class of cases, which he cites, where suits 
have been instituted at law for the recovery of assessments upon 
subscriptions of stocks. In such cases, I apprehend, principles dis- 
tinct and different from that we are discussing are to be considered. 

The cases to which I am cited to sustain the right of the majority 
to rule, are cases where the change proposed did not affect the 
nature or original design of the association, but went to some rule 
of organization, as in the case of the Commonwealth ew ret. Clag- 
horn e¢ a/. v. Cullen e¢ al., 13 Pennsylvania Statute R. 13, where 
the qucstion was, whether the acceptance by the trustees of an act 
of the legislature changing the number of the trustees, and the 
times of holding elections, confirmed by a majority vote of the 
stockholders, was an acceptance by the corporation. So also of the 
ease of Currie’s Administrator v. The Mutual Assurance rociely, 
4 Hen. & Munf. 315. 

Suppose this company should propose to embark its funds or 
credit in the business of insurance, speculating in real estate, or the 
like, would it not be competent for any stockholder, not assenting 
thereto, to restrain them by injunction? And this, though it had 
been authorized by a vote of nine hundred and ninety-nine out 
of the thousand. Assuredly; and the reason is obvious. The 
eorporator has a right to hold the association to the business con- 
templated and agreed upon when it was formed. This is an inhe- 
rent right, growing out of his contract, and an act of the legislature 
changing that contract, so as to confer upon the majority the power 
so to control the affairs of the company, would not be enforced 
against his consent. The legislature has no power: over private 
contracts, provided they be consistent with law and publi¢ policy. 
Where the change proposed, however, is in a matter of mere gov- 
ernment, there is an implied agreement among the parties, as cor- 
porators, that the majority shall govern—for it is for the common 
good of all—but no such implied agreement exists in reference to 
individual property held under the contract; such contract being 
silent upon the subject. Any departure from this rule might lead 
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to dangerous consequences, and go far in lessening the inducements 
to embarking in public enterprises of this character; as no one 
could be sure, upon entering into a useful and profitable enterprise, 
how soon a wild spirit of speculation might pervert the original 
designs to schemes of great hazard and ultimate ruin. 

But is the complainant in a condition to avail himself of this 
rule? Let us inquire. It appears by the extracts from the records 
of the company, made exhibits in this cause, that on April 4, 1851, 
a meeting of the board of directors of the company was held, the 
complainant being a member of the board, and present, at which 
time, on motion of Mr. Price, seconded by Mr. Baldwin, the com- 
plainant, the following resolutions were adopted : 

“* Resolved by the Board of Directors of the Hillsborough and 
Cincinnati Railroad Company, That the act passed March 12, 
1851, amendatory of the act entitled an act to incorporate the Hills- 
borough and Cincinnati Railroad Company, be and the same is 
hereby accepted and adopted as part of the charter of said com- 
pany from and after the passage of this resolution. 

** Resolved, That said company will, so soon as funds can be pro- 
cured for that purpose, locate and construct its road eastwardly to 
the boundary of the corporation of the city of Chillicothe, by the 
route known as the Paint Creek route. 

*“* Resolved, That C. D. Jaques, Esq., chief engineer of this com- 
pany, receive from Elwood Morris, Esq., engineer, when ready for 
delivery, the surveys and estimates, and all books and papers con- 
nected with the line or lines located by said Morris, on said Paint 
Valley route from Hillsborough to Chillicothe. 

** Resolved, That the subscriptions made and to be made to the 
capital stock of the Hillsborough and Cincinnati Railroad Com- 
pany, on condition that the said company’s road from Hillsborough 
eastwardly to Chillicothe should be located and let for construction, 
on the main Paint Valley route, be and the same are hereby sever- 
ally accepted ; and said subscriptions, so made and to be made and 
conditioned as aforesaid, are hereby adopted as part of the capital 
stock of said company from and after the passage of this resolution. 

“* Resolved, That the line of the said Hillsborough and Cincin- 
nati railroad along the valley of main Paint Creek, shall be defin- 
itely located and let, so soon as the subscription conditioned for the 
construction of the said road along the valley of main Paint Creek 
shall, in the judgment of the board, amount to a sum sufficient to 
authorize the commencement of the construction of said road.” 

Afterward, on May 8th, 1851, at a general meeting of the stock- 
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holders assembled for the election of directors, the following reso- 
lutions were adopted; at which meeting complainant was present, 
and voted in the affirmative. 

‘* Resolved, by the Stockholders of the Hillsborough and Cinein- 
nati Railroad Company, That the decision of the board of direc- 
tors of said company, at their meeting in Hillsborough, on the 4th 
of April, 1851, accepting and adopting, as a part of the charter of 
said company, the act of the General Assembly of Ohio, passed 
March 12th, 1851, amendatory of the act entitled ‘an act to incor- 
porate the Hillsborough and Cincinnati Railroad Company,’ be, and 
the same is hereby approved and confirmed. 

“* Resolved, further, That the decision of said board at the meet- 
ing aforesaid, adopting the Paint Valley route for their line of road 
eastward from Hillsborough, and determining to locate and let the 
same so far as subscriptions should be made for such extension, 
whose amount should, in the judgment of the board, authorize 
such letting, meets with the approval of the stockholders here 
assembled, and they cordially approve the same.” 

Now it seems to me that it would be difficult to conceive of a 
more full and complete acceptance of this amendatory act, than is 
to be found in these proceedings. The first resolve of the board is 
an unequivocal acceptanee of the act. The second, third and fourth 
merely announce the mode in which the power of extending the 
road is to be exercised, all of which was approved by the stock- 
holders. But the complainant denies this conclusion. He insists 
that the resolves of the directors approved by the stockholders, 
which declare the adoption of the Paint Valley line as the policy of 
the company, constituted the condition upon which the acceptance 
of the act of March 12th, 1851, was predicated; and that, except 
as indicated by the above resolutions of May 8th, 1851, which as 
he claims, limit and confine the extension of the road eastwardly 
from Hillsborough to the Paint Valley, ‘‘the stockholders have 
never, as a body, consented to the acceptance of said act; and that 
individually and collectively, they are not bound or liable to have 
said act imposed upon them without their consent, or against their 
will, or otherwise than upon such conditions as they may choose to 
annex regarding the mode and manner of its being into operation.” 

This view has been elaborately urged for the complainant, but he 
has failed to change my opinion of what appears to me to be the 


obvious import and design of these resolutions.. But suppose I am 
wrong in this construction, and: that the adoption of the Paint 
Valley route was intended as a limitation or condition on which the 
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acceptance of the act was to depend, I apprehend that whatever 
may have been the intention, in legal effect the acceptance was full 
and perfect for all purposes; and so, indeed, as I shall presently 
show, the complainant and others acting with him, have regarded it. 
This idea of a conditional or partial acceptance of a charter, or 
the amendment of a charter, is not, in my opinion, founded in law. 
In support of the position, I am referred to Angel and Ames on 
Corporations, 71, where it is said, on the authority of Lord Mans- 
field, in Rex v. Cambridge, 3 Burrows, 1568: ‘‘ But if a new charter 
be given to a corporation already created, there may be a partial 
acceptance of the second charter, and the body corporate may act 
partly under the one and partly under the other.” It is true that 
Lord Mansfield used this language, but in looking into this case we 
find that the decision is based upon the construction given to several 
new charters granted to the University of Cambridge, which it was 
said could not be intended to overturn her ancient charters, which 
to do ‘‘ the crown had not the power.” It is admitted in the text 
that there can be no such thing as a partial acceptance of an ortgi- 
nal charter. This reason for the distinction taken between an 
original charter and new charters granted to a corporation already 
existing, is not to my mind very apparent. In either case the grant 
when accepted is put on the footing of a contract; and if this be 
right, it is difficult to understand how this contract, which is an 
entire thing, may be accepted in part and rejected in part by one 
party without the consent of the other. _In Rex v. Westwood, 7 
Bingham, 1; 20 Eng. Com. Law R. 58, Lord Tenterden says: ‘‘ Two 
questions of law, therefore, have arisen upon this.record. The first, 
whether it is competent to an existing corporation, to whom a char- 
ter of the crown is offered, to accept the charter in part and reject 
it in part; or if accepted in part, whether that must not be taken 
as an acceptance of the whole? Upon that point there never has 
been any. difference of opinion among the learned judges. There 
are indeed to be found some expressions in former times importing 
that a corporation might accept a part of a charter and reject the 
remainder, but of late all the judges have been of opinion that it is 
not open to a corporation—otherwise a corporation might reject the 
obligation which was imposed, and accept the benefit which was 
conferred upon them; and accordingly there was judgment in the 
court below for the crown upon that. point, namely, that the allega- 
tion that the charter was accepted in part was a bad allegation.” 
This.I hold to be the law; and-I am therefore of opinion that 
here was an acceptanee -by the corporation with the assent of the 
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complainant, of the act of March 12th, 1851; and that said act, for 
all purposes, became a part of the charter of the company. 

But it is claimed by the complainant that if there was a sufficient 
acceptance of the act in question, which binds him and those on 
whose behalf he acts, that the mode and manner in which the 
power conferred by it should be exercised was prescribed by the 
stockholders by the adoption of the Paint Valley line; and that the 
act of the directors in abandoning that line and in adopting another 
without the assent of the stockholders, was beyond their authority, 
a usurpation of power, illegal and void. 

Upon referring again to the extracts from the records of the com- 
pany exhibited in the cause, we are furnished with a history of the 
doings of the board in reference to the extension of the road east- 
wardly from Hillsborough. Without giving a literal copy, it in 
substance presents the following facts :— 

That at a meeting of the directors held on July 23d,'1851, the 
Paint Valley route was repudiated and abandoned. That the name 
of Chillicothe was stricken out from the subscription papers, and a 
committee appointed to procure the assent of the subscribers thereto 
to the change. That another route was adopted, and a committee 
appointed to procure releases of the right of way on such new route. 
That at a meeting of the board held on September 4th, 1851, the 
executive committee of the board, of which complainant was one, 
were instructed to act in conjunction with the engineer in making 
the necessary surveys, to determine the shortest and most practi- 
cable route for the extension of the road from Hillsborough to 
Belpre, on the Ohio river. That a committee of stockholders was 
appointed to proceed to Baltimore to confer with the Baltimore and 
Ohio Railroad Company and the North-western Virginia Railroad 
Company, upon the subject of this “‘proposed and long desired 
connection of the two great commercial cities, Cincinnati and Bal- 
timore, and to bring about the connection of the three roads at 
Belpre, opposite Parkersburg.” And finally, at a meeting of the 
board of directors, held 29th December, 1851, it was unanimously 
resolved, ‘* that it was the settled policy of this campany to extend 
their railroad eastwardly to Parkersburg, Virginia, at the earliest 
possible day.” And it is further shown that upon all of these sev- 
eral occasions the complainant, being a director, was present, and 
voted in favor of all these resolves; and that:at the meeting of the 
29th December, being president of the board, he presided. 

If the first resolution of the directors adopted on April 4th, and 
ratified by the stockholders on May 8th, was not considered as a 
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fall and complete acceptance of the act of March 12th, 1851, but 
was understood to be limited by the condition that the Paint Valley 
route should be adopted, how are we to account for the subsequent 
abandonment of that route and the adoption of another? Upon no 
other theory, I apprehend, than that, at that time, this idea of a 
conditional acceptance had not been matured. How, we may ask, 
do these facts square with that statement in the bill, in which com- 
plainant avers that “he hath not ever agreed to the extension by 
said company of its road eastwardly, except by the said resolutions 
(of 8th May, 1851,) of said stockholders and said board of direc- 
tors.” The explanation is given in the affidavit of Doctor Spees, 
who, it seems, was himself a director all this time, and acted with 
complainant. 

He swears that he too was a director of the company from May, 
1849, to May, 1852—that he voted as a director at the meeting of 
the directors in April, and at the meeting of the stockholders in 
May for the acceptance of the act of March 12th, 1851—with the 
express understanding that the Paint Valley line was to be adopted, 
and no other. That that was the sole moving consideration for his 
agreeing to the acceptance of said act. That he voted for the reso- 
lutions of the 23d of July, 4th of September, and 29th December, 
above referred to. That he also voted to have said last named 
resolutions published in the newspapers. That he and complainant 
had. frequent consultations; that they acted upon these resolutions 
not with any real design or intention of departing from the cher- 
ished plan of the Paint Valley route, but for the purpose of opera- 
ting upon the fears of the people of Chillicothe, hoping thereby to 
stimulate them to take active steps in the matter of uniting the two 
companies at that place, and preventing the Marietta company 
from building their road west of Chillicothe; and with this view 
alone he and complainant assented to said resolutions. 

It is, to say the least, a novelty to find a party coming into a 
court of equity, asking to be released from the consequence of his 
own acts, upon the ground that they were not done in good faith, 
but intended to practice a fraud upon others. The legal proposi- 
tion is, however, presented by the complainant, whether under the 
charter of this company, the directors, without the assent of the 
stockholders, obtained in a regular manner, have power to change 
the route and location of the road. 

In looking into the original and various amendatory acts under 
which the company is acting, I find no provision which, in terms, 
confides this power of locating routes, and making changes therein, 
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to the board of directors. Neither is any such power conferred’ by 
any by-law or resolution adopted by the stockholders. Where, then, 
does it reside? Corporate powers are usually distinguished into 
legislative, electoral and administrative. In private corporations 
aggregate, though sometimes all the members act immediately in 
the administration of its affairs, usually, for the sake of conven- 
ience, the direct management is intrusted to certain officers or board 
of managers, elected by the members at large, though deriving 
their ordinary powers from the act of incorporation. These officers 
exercise the legislative and administrative functions. The former 
in the institution of by-laws for the general government of the 
company; the latter in the superintendence and execution of its 
general business. The power of making and changing locations is 
clearly administrative, and whether this power be conferred by the 
charter on the board of directors or not, must, from the necessity 
of the case, to some extent be lodged in them, otherwise, when a 
route is once adopted by the stockholders, no change, however 
trivial and however necessary, could be made without calling them 
together to consent to it. It by no means, however, follows that 
because from the necessity of the case the power must sometimes 
be exercised by the directors, they may assert it in all cases, and 
especially in making a change so radical-as in the present instance; 
and I should be unwilling to allow such latitude of discretion to 
these agents in the absence of at least some implied authority on 
the part of the stockholders. Such implied authority may, I think, 
be fairly inferred from their acts in this case. It appears that the 
abandonment of the Paint Valley route by the board of directors 
was determined upon so far batk as July, 1851; and the final an- 
nouncement of the settled policy of the company to proceed to 
Parkersburg was made in December of same year. These facts 
were rendered notorious by publication in newspapers and other- 
wise, under the authority of the board. In May, 1852, a meeting 
of the stockholders was held for the purpose of electing the direc- 
tors; at that time the record of the doings of the board of direc- 
tors was before them, and a report of the condition of the finances 
and general business of the company was made tothem. Notice 
has been published for months in various newspapers in Ohio, Bos- 
ton, and elsewhere, that on a given day proposals would be réceived 
for the construction of the road by the line, via Piketon and Jack- 
son, to Parkersburg; and contracts have been made for the con- 
struction of the road in pursuance thereof. Is it not too late for the 
corporation now to question the authority of their agents’ to act in 
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these matters? New rights have sprung up, growing out of the 
action of these agents, the stockholders having full knowledge of all 
that was doing, and standing silently by. This silence is a ratifi- 
cation of those acts. If a corporation ratify the unauthorized acts 
of its agents, the ratification is equivalent to a previous authority, 
as in the case of natural persons, Angel and Ames on Corpora- 
tions, 304. Corporations may be affected by implications as indi- 
viduals are, and where its action or acgwiesence is the natural result 
or necessary accompaniment of some other supposed precedent fact, 
the existence of that fact will be assumed both for the purpose of 
charge and discharge, 13 Pennsylvania State R. 133. Acts done 
by a corporation which presuppose the existence of some other acts 
to make them legally operative, are presumptive proof of the latter, 
11 Wheaton, 70. Acquiescence by a corporation in the uuauthor- 
ized acts of their agents, will be deemed a ratification of those acts, 
and will bind the corporation, 5 Hill’s New York R. 137; 16 Con- 
necticut R. 388; 13 Ohio R. 300. 

Now, I concede it may be doubtful whether, in a supposed con- 
troversy between them not involving other rights, it would be com- 
petent for these directors to say to the stockholders: ‘‘ We have, it 
is true, been acting without authority, but you have acquiesced in 
it, and have, therefore, no right to complain.” But here, although 
the complainant desires to place the question in that light, we can 
not so exclusively consider it. To arrest the further prosecution of 
the work at this time would affect materially, it may be ruinously, 
the interests and rights of strangers, who have dealt with this cor- 
poration in good faith. It was impossible for them, not having 
access to the records of the company; to know the extent of the 
authority which might have been conferred upon the directors by 
the stockholders. They could only know that they, the directors, 
proposed to exercise it; that they gave notice to the world of such 
intention ; that they have exercised it, and to all this the stock- 
holders, having full knowledge, have made no objections. 

If this corporation, then, could not set up the unauthorized con- 
duct of their agents in this change of location of the road, it would 
seem to me to follow, as a consequence, that this complainant can 
not make it a ground for arresting the action of the corporation, the 
consequence of which must be to involve the latter in a. liability 
upon contracts, which could not, perhaps, have been obtained had 
the complainant seen proper to havé asserted his rights and given 
notice to the public at the proper time. | 
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I come now to that branch of the case much relied upon by the 
complainant, and in, relation to which I have had some difficulty, 
It is insisted, that by the act of March 12th, 1851, the power of the 
company to extend their road eastwardly is defined and limited to 
the terminus at Marietta, or some point above on the Ohio river, 
and that they have no right to terminate at Parkersburg, in Vir- 
ginia; and it is claimed that the evidence shows that there is a set- 
tled determination to do so. 

It is admitted that the road has been let to Parkersburg, and the 
exhibits show that the directors have entered into a contract with 
the Baltimore and Ohio Railroad Company and the North-western 
Virginia Railroad Company, by which it is agreed that the Cincin- 
nati and Hillsborough Railroad Company shall complete their road 
on a gauge uniform with that adopted by the first named companies 
to Parkersburg; that a bridge is to be constructed across the Ohio 
river at that point, to connect the roads, and that said companies 
will agree upon such a system of through charges: between Balti- 
more and Cincinnati, as shall give to the said roads the full benefit 
of through rates on the most favorable terms; the North-western 
Virginia Railroad Company agreeing to construct the lateral road 
and bridge across the Ohio, to connect with the Hillsborough road 
opposite Parkersburg, and the Hillsborough road pledging them- 
selves to accede to any arrangements relative to depots or stopping 
places upon either side of the Ohio river, which may be thought 
necessary by the North-western Railroad Company, to protect: and 
favor the right and interest of the town of Parkersburg. 

On the part of the defendants, the affidavit of Elwood Morris, the 
chief engineer, is offered, who states, that from his acquaintance 
with southern Ohio, he is familiar with the various routes between 
Cincinnati and Marietta; that there are two lines, a northern, via 
Chillicothe, and southern, via Piketon; that he is satisfied that the 
route now adopted by the Hillsborough company is the best line 
that can be fonnd from the town of Hillsborough to Marietta, in 
point of distance, grade and curvation, as well as cost; that the 
route now being surveyed from Hillsborough is the shortest and best 
route from ihat town to the city of Marietta; and that at the 
point branching off to join the North-western Virginia road, it is 
only necessary to continue directly forward to the city of Marietta 
by the valley of the Ohio river; that $10,000 have been expended 
by the company in making surveys, etc., upon this route. The 
engineer then proceeds with his opinions as to the true policy of the 
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company in reference to an eastern connection, concluding that the 
proposed connection at Parkersburg is indispensable to save the 
Hillsborough company from ruin, etc. 

Taking these facts together, it is clear that there is no intention 
on the part of those now having the control of the affairs of the 
Hillsborough company even to continue the road to Marietta, but 
that they have not put it out of the power of the company to do so 
at any future time; and that, according to the statement of the engi- 
neer, they are (at Parkersburg) on the shortest and best route to 
Marietta. 

There are cases in the English books where these railway com- 
panies have been restrained in expending the funds in constructing 
a portion of their road, if it appears that their means are inade- 
quate, or they indicate an intention not to construct the whole line 
from one point of terminus to another. This difficulty has, how- 
ever, been removed by the passage of what is known as “The Rail- 
ways Abandonment Act;”’ still, in that country the greatest strict- 
ness is required in adhering to the line of the road, and there, it 
seems, that a company would be liable to a cesser of their powers 
by a substantial departure from the plan contemplated in the char- 
ter, as if they deviate the actual line into property not compre- 
hended in their act, or change the terminus of their road from some 
large town or city to an obscure village. The same strictness 
observed in England, however, in granting these charters, has not 
characterized our legislation. There, it seems, the route of the 
proposed road, indicating, not, only the points of terminus, but 
those lying between, and also the land of each individual through 
which it is to pass, is before Parliament, and is incorporated into 
the act granting the charter. With us the point of beginning is 
sometimes deemed. sufficient; as in the case of the Ohio Central 
Railroad, which is authorized, I believe, to build a road from Co- 
lumbus east to any point on the Ohio river, and west to any point 
on the state line. 

Whether in Ohio, the abandonment of part of the line of road 


contemplated by the charter would work a forfeiture of the fran- ,. = 


chise of a railway company, is not, however, the question to be 


decided in this case. The proposition here is, whether on the case” 


made, the complainant is entitled to the aid of this Court in restrain- 
ing the defendants from proceeding in the construction of the road 
to Parkersburg ; the intention of building it to Marietta, or any 


point above on the Ohio river, being abandoned by the company. 
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In considering this question, it will be proper to look to the policy 
of our legislation in Ohio upon the subject of these public improve- 
ments, and the objects contemplated by these parties in obtaining 
the grant of power in question, in order to determine whether upon 
principles of equity this Court should further interpose to restrain 
these defendants. 

As I have before remarked, the same strictness in regard to de- 
fining the route of these roads observed .in England, has not been 
observed in Ohio. The internal trade or commerce of the state is 
limited. Her great staples find their market on the Atlantic sea- 
board. The business of her merchants, and a large class of her 
farmers, takes them there periodically. The position of the state, 
(with reference to population, now about the center of the Union,) 
attracts all the lines of communication between the west and east 
through her limits. A railway beginning at one point in Ohio and 
terminating at another, not having at either end a through connec- 
tion with the Atlantic, or the Mississippi, or the country washed by 
the great northern lakes, would hold out little inducements for in- 
vestments. Hence, with a view to encourage their undertaking, 
great liberality has been exercised ‘by the legislature in the discre- 
tion given in making such connections as shall furnish the required 
facilities to markets, and thereby render the stock profitable. 

What, then, was really the design of the company in obtaining 
and accepting the amendatory act of 1851? There can not be a 
doubt that it was simply to secure a connection by railroad with an 
eastern market. To accomplish this, the legislature by the act in 
question, have, at their request, liberally afforded room for the 
exercise of a wide discretion. By it they are “authorized to extend 
their road to Marietta, and from thence to any point above the 
mouth of the Muskingum, on the Ohio river, and to cross the 
same.” By this they ate enabled to “join” any railroad at any 
point, at or above Marietta, which the policy of the Virginia legis- 
lature might permit to touch the Ohio river. .They are aermet 
_empowered ‘to cross or join any other road.” - 

May it not be claimed that here is-power to do-what the defen- 


© .dants are now attempting to do? Why, it may be asked, is the 


power given ‘to join any other road,” if it be not for the purpose 
of enabling this company to attain the main object they had in' view, 
namely, an eastern market, by connecting themselves with any other 
road in Ohio, as well as out of it, tending in that direction, with 
which a suitable arrangement might be made? And-was it not 
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under this same grant of power ‘“‘to join any other road” that the 
complainant was urging the construction of this road to Chillicothe, 
there ‘to join” a road that was about to be built to the Ohio river? 
Indeed, he does not claim that the construction of the road to Mari- 
etta was a matter of any moment to him, but it appears from his 
own showing, that all the use he designed to make of the amenda- 
tory act was to obtain the power to construct the road to Chillicothe 
by way of Paint Valley, there to force a connection with the then 
Cincinnati and Belpre road, which, at that time, was directing all 
its energies to a connection with the city of Baltimore at Parkers- 
burg, the same point which the defendants are now seeking to 
reach. Since that time, the last named company have changed _ 
their policy, and instead of stopping their road at Belpre, opposite 
Parkersburg, they have determined to go on to Marietta, and a 
connection between that road and the road of defendants, it is anid, 
is not now probable. 

Now, I repeat, the complainant does not pretend that the con- 
struction of the road to Marietta, or any point above on the Ohio 
river,.is now or ever has been the controlling consideration with 
him or anybody else. He does not pretend that the design and 
object of himself and the other members of the association, in 
accepting the act of March 12th, 1851, was not in some way to pro- 
cure a through line of communication with some of the eastern 
cities. He does not pretend that such a connection could be more 
profitably secured at Marietta than at Parkersburg. But he says, 
in effect, ‘‘I supposed, when I agreed to accept the amendatory act, 
that this purpose could be attained by uniting with another com- 
pany at Chillicothe. That is now rendered impossible, and, there- 
fore, this defendant must be restrained from proceeding at all.” 

I have in another place spoken of the legal effect of the proceed- 
ings of the complainant and others, in ratifying the action of the 
board of direetors, accepting the amendatory act. If I am right 
in supposing it to be an unqualified acceptance of that act, the com- 
plainant and all others acting with ‘him, have subjected themselves . » 
to the consequences of the power thus acquired by the corporation, wht 
It gave to the majority the right to act under, but in conformity . di 
to the spirit of the grant or not. If they should determine to act, 
a discretion was necessarily vested in determining how the best 
interests of the company might be served. And if the defendants 
are attempting to carry out the purpose for which the grant was 
accepted, it should -be a clear case of gross abuse of that discretion 


that. would attinsian this Court in arresting their further action. 
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In Walker v. The Mad River and Lake Erie Railroad Company, 
8 Ohio R. 38, it was held that all incorporated companies for con- 
structing roads or canals, are subject to legal control, in a proper 
case ; yet chancery will not interpose such control in a controverted 
ease of expediency of location. Judge Lane, in deciding the case, 
says: ‘‘ That cases which justify the interference of a court of chan- 
cery, should be those of clear, incontestible right; when acts, 
requiring judgment, science, and professional skill, are confided to 
the discretion of the officers of a corporation, the exercise of that 
discretion will not lightly be disturbed.” : 


Will it do for this Court to assume the right of saying to the de- 


. fendants, there is another company engaged in constructing a road 


%e. ee 
ee ae 


from Cincinnati through southern Ohio to the Ohio river at Mari- 
etta: one line of railroad is all-sufficient for the business; and to 
persevere in your scheme, it is said by the complainant, will be to 
involve the total loss of the original stock, and to incur a ruinous 
debt, and you must, therefore, desist? Surely not. If the com- 
pany have the power to construct the road, it is not for this Court to 
say whether it would be wise or not to build it; and yet, this is 
the course of complainant’s argument, to show that the defendants 
are abusing the discretion vested in them. The complainant is here 
asking that equity shall prevent the defendants from doing acts in 
violation of his rights under his contract. I may not make a new 
contract for him, but I must give that which he has made such a 
construction as will be equitable to all the parties. And in thie 
view which I take of this case, I think I am but carrying out the 
spirit of the contract by permitting the company to proceed until it 
be shown that the deviation from the original plan of the road, of 
which he complains, is inconsistent with, and defeats the design and 
intention in accepting the amendatory act of March 12th, 1851, and 
is of such a character as forever to prevent the ultimate accomplish. 
ment of that intention. 


It was insisted by the complainant in argument that the change 
could not be made from the first location without the consent of the 
Board of Public Works, as is provided by the tenth section of the 


‘general railroad law. If this point is seriously relied upon, I 


answer, that it will be time enough to consider that question when 
the proper authority shall raise it. 1 do not think it is competent 
for the complainant to do so. 


The last proposition which I am to consider i is, whether, if it be 
necessary to.&@ compliance with the charter of the company, that the 
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road shall terminate at Marietta, or some point above, it is neces- 
sary to go there with the main trunk, or by a branch road. 

If I am right in the view which I have taken of the design in 
accepting the amendatory act of March 12th, 1851, that it was 
simply to secure a connection with the Atlantic cities, and that there 
is a discretion to be exercised in carrying out the power conferred, 
there is no difficulty in determining this question. In the case of 
Bonaparte v. The Camden and Amboy Railroad Company, 1 Bald- 
win’s R. 205, it was held that, under a charter to construct a rail- 
road from Camden to Amboy, with liberty to make a lateral road to 
Bordentown, and no route designated between Camden and Amboy, 
an injunction would not be granted, because the main road goes 
through Bordentown. 

The corporation must confine themselves to the route prescribed, 
but if there is a discretion not clearly abused, the Court will not 
interfere by injunction. 

The court i that case say: ““They (the company) may have 
deviated from the understanding of the legislature in locating the 
main branch, when they were authorized to construct only a lateral 
one, but they must depart from the prescribed line before their pro- 
ceedings can be arrested.” 

It is, however, scarcely worth the time to pursue this branch of 
the subject. I have considered the case upon the ground that there 
is no present intention of going to Marietta at all. The complain- 
ant has shown that it would be folly in the company to attempt it 
at this time; and I am of that opinion. I do not, however, feel 
disposed to say that they shall do nothing, because it would be 
wrong to do all they are authorized to do under their charter. 

I can not say that I have not doubts in this case. But that I 
have doubts is sufficient: and, besides, in what attitude does this 
complainant appear here? Independent of the influence which his 
own acts may have had in producing*the state of things of which 
he complains, if he had an equity, he has by his own conduct raised 
up @ counter equity, which, now to overturn, might produce irre- 
parable injury. . 

“The interposition of this court may produce the greatest. pos- 
sible injustice, if the parties have not applied in time, but have per- 
mitted things to get into that state which makes the injunction a 
proceeding not only enforcing an equity, but calculated to inflict 
the greatest hardship and injustice.” Graham v. The Birkenhead, 
Lancashire and Cheshire Junction Railway Company, 6 English 
Law and Equity R. 132. — 
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There is certainly no power, the exercise of which is more deli- 
cate, which requires greater caution, deliberation, and sound discre- 
tion, or more dangerous in a doubtful case, than the issuing of an 
injunction. ‘‘It is the strong arm of equity that ought never to be 
extended unless the case be clear, the parties having acted promptly, 
and at the earliest moment invoked the aid of this preventive pro- 
cess, which, as must appear, is alone sufficient to avert the impend- 
ing injury.” I have looked carefully into the case, and have 
endeavored to divest it of all extraneous considerations, and am 
satisfied that the case is not one of clear abuse of power, or of the 
exercise of power not conferred. The parties, instead of acting 
promptly, and at the earliest moment seeking the interference of 
this Court, have acquiesced in what is now complained of, until it 
would be ruinous to innocent persons to interfere. 

If 1 am wrong in my conclusions, there is a higher tribunal open 
to correct the error. The injunction granted in this case will, there- 
fore, be dissolved. 





On appeal to the District Court, application was made to Mr. 
Justice CaLpwELL, of the Supreme Court, at chambers, to dissolve 
the injunction, upon which these additional points were decided: 


DISSOLUTION OF INJUNOTIONS BY SINGLE JUDGE— CONSTRUCTION OF CUR- 
WEN’S REVISED STATUTES, CHAP. 974, SEC. 3; CHAP. —, SEC.—; WHAT 
AMOUNTS TO LOCATION OF A RAILROAD—CONVERTING BONDS INTO STOOK, 


A judge in vacation has the same right and power to dissolve an injunction as the court 
when in session. 

A judge of the Supreme Court has jurisdiction as a judge of the District Court, throughout 
the state, and may grant or dissolve an injunction, in a case pending in the District Court, 
as judge of that court, although the application be made to him without the territorial 
limits of the district. 

When a railroad has once been located, the direction can not be changed by the directors. 

Making surveys, or passing resolutions, do not amount to location. 

Where a company has power to issue bonds for the purpose of raising money, they may 
allow the holders of the bonds to convert them into stock. But if this should be done, 


“not in good faith, but for the purpose of keeping the control of the company in the hands 


of a board of directors, a court of chancery would interfere on the ground of its being 
a fraud. 


An appeal having been perfected by the complainant from the 
decree of the Court of Common Pleas to the District Court of High- 
land county, and the injunction thereby again made operative, 1 
cause came up for hearing, on the 4th of April, before Judge Carp- 
WELL, of the Supreme Court, at chambers, in Cincinnati, on motion 
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of defendants to dissolve the injunction. Messrs. Thomas Ewing 
and H. H. Hunter appeared’as additional counsel for the com- 
plainant, in the argument before Judge CaLpweELt. 

At the close of the argument, Judge Catpweri delivered his 
opinion orally, the substance of which, taken down at the time, is 
as follows: 

The first question which arises in this case is one of jurisdiction. 
By a statute passed on the 22d of March, 1850, (48th volume of 
Ohio Laws, page 32, see. 3; Curwen’s Revised Statutes, chap. 974,) 
it is provided, ‘‘that any judge of the Supreme Court, any presi- 
dent judge of the Court of Common Pleas within his circuit, the 
judges of the Superior and Commercial Courts of Cincinnati, and 
the Superior Court of Cleveland, within their respective counties, 
may grant injunctions and appoint receivers in vacation, upon 
proper application, as fully as their courts, respectively could do in 
session, and upon the like application and. coming in of answers, 
(due notice thereof, in writing, having been given to the party or 
parties complainant,) may dissolve injunctions and vacate receiver- 
ships as fully as their courts respectively could do in session: Pro- 
vided, however, that all such orders made in vacation shall be 
properly written out, attested by the judge making the same, and 
be filed in the proper clerk’s office as part of the proceedings to be 
recorded.” 

This law of course had reference to courts existing under the old 
constitution. This cause has been commenced, since the adoption 
of the new constitution, in the Court of Common Pleas of High- 
land county; an injunction was granted in vacation by a judge of 
the Court of Common Pleas. At the next term of the Court of 
Common Pleas in Highland county, the answer of the defendants 
having been filed, the cause came on for a final hearing by consent, 
and the injunction was dissolved, and the bill dismissed. From 
that decree an appeal was taken, which having been perfected, the 
case is now pending in the District Court, and the question arises 
whether a single judge has“power to act during vacation on a mo- 
‘tion to dissolve, under the statute to which I have referred. 

By the first section of an act passed on the 30th of April, 1852, 
(50th Ohio Laws, 102; Curwen’s Revised Statutes, ¢. 1133,) it is pro- 
vided ‘‘that all process and remedies authorized by the laws of 
this state, when the present constitution took effect, may be had and 
resorted to in the courts of the proper jurisdiction, under the pres- 
ent constitution; and all the laws regulating the practice of, and 
imposing duties on, or granting powers’to the Supréme Court, or 
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any judge thereof, and the courts of common pleas, or any judge 
thereof, respectively, under the former constitution, except as to 
matters of probate jurisdiction, in force when the present consti- 
tution took effect, shall govern the practice of, and impose like 
duties upon the district courts and courts of common pleas, and the 
judges thereof, respectively, created by the present constitution, so 
far as such process, remedies and laws shall be applicable to said 
courts, respectively, and to the judges thereof, and not inconsistent 
with the laws passed since the present constitution took effect.” 


Strictly speaking, there is no such thing under the constitution 
and laws of Ohio as a district judge. The District Court is formed 
of the judges of other courts. One of the judges of the Supreme 
Court and the judges of the Court of Common Pleas in the proper 
district constitute the District Court. The statute provides that all 
the remedies under the old constitution shall apply under the new, 
and recognizes a District Court and district judges. I suppose that 
this is one of the remedies to which the statute was intended to 
apply. The granting and dissolving injunctions are placed on the 
same footing, and a judge in vacation has the same right and power 
to dissolve an injunction as the court when in session. 

It has been suggested that I am nota judge of this particular 
district. I have been assigned to hold the next term of the District 
Court in Highland county ; but this is merely accidental, and makes 
no difference as to my power to act, Any other jadge might sit 
and exercise the same jurisdiction, and so any other judge of the 
Supreme Court might act on this motion. My constituting a mem- 
ber of the District Court of Highland county does not arise from 
any limit to the jurisdiction, but because the jurisdiction is unlim- 
ited and general. I suppose that this is a case in which I have 
jurisdiction as a judge of the District Court within the meaning: of 
the statute. 

An objection of considerable force has been urged, that the judge 
of the Court of Common Pleas, who decides a case and dissolves an 
injunction, may, on an appeal being taken, as a judge of the Dis- 
trict Court, renew the order. This would seem to follow as a neces- 
sary consequence from the constructicn I have given to the act, as 
each judge of the District Court possesses equal power. This, 
however, presents no greater difficulty than .in the case of granting 
injunctions. An order granting or dissolving an injunction is 
merely interlocutory. It is not final or decisive of the case, and a 
sense of propriety on the part of the judges must be relied on to 
guard against any abuse of power. 
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I regard this law as most beneficial. A power to grant injunc- 
tions is a most useful power; but there was a difficulty in its use 
growing out of the restraint on the power of the judges to dissolve 
injunctions once granted. The law provides a mode by which this 
may be done. . 

The complainant is a stockholder in the Hillsborough and Cin- 
cinnati Railway Company, and complains of violations of the char- 
ter of that company on the part of directors. The company is 
about to extend its road east from Hillsborough to a point opposite 
or near Parkersburg, to connect with the North-western Virginia 
Railway, and various objections are taken on the part of the com- 
plainant. It seems that the original. intention was to connect with 
a road to Chillicothe, but this not being successful, there were pro- 
jects for two rival roads, and it is contended that the extension now 
proposed will be injurious to both roads. As to this matter the 
directors must exercise their discretion. In a case of fraud a court 
might interfere, but not where it is a matter of discretion with 
those called upon to act. From anything that appears, the acts 
proposed are not in conflict with the interests of the stockholders ; 
indeed, the evidence shows that the route on which the directors 
propesed to build the road.is the best. 

The act of the legislature authorizing an extension of the road 
east of Hillsborough, was passed on the 12th of March, 1851. And 
it is first objected that the route authorized by that act is located 
and can not be changed. After the adoption of that act by the 
directors, the stockholders resolved to adopt a particular route east 
of Hillsborough, known as the Paint Valley route. The directors 
resolved to construct about fourteen miles of the road on that route. 
They went further, and entered into a contract for its construction. 
- It is contended that this was a location of the roaa, and the 
directors can not changeit. It has been decided, and is reasonable, 
that-a road, when once located, can not be changed by the diree- 
tors; but many things may be done which do or do not amount to 
a location. Making a survey is no location; it has no binding 
effect. So with resolutions, unless acts have been done giving 
rights under them. But it does not appear that there were any 
such rights in this case. 

It appears that stock was salecsiieal with a view to this route. 
This might or might not have had some effect, but it could have 
given a right of complaint only to the stockholders so subscribing, 
or to those residing on the route which has been abandoned. The 
complainant is not in this situation. There appears to have been 
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no bad faith in this respect on the part of the directors, and if there 
were, the complainant would have been concluded by having him- 
self advocated a change from this same Paint Valley route. I do 
not regard anything done by the company as a location. The con- 
tract for the construction of the fourteen miles of the road was con- 
ditional. The resolution to locate and construct was like any other 
resolution. A company, like an individual, may change its mind. 
It would be unfortunate if it could not, and it has full power to do 
so unless rights intervene. 

Another objection is taken, that the general idea in the charter 
is that the road shall extend to Marietta as a terminus, and that the 
present idea of the directors is to go to a point opposite to Parkers- 
burg, and stop short of Marietta. The evidence in the case shows 
that the route on which it is now proposed to build the road is the 
best route to Marietta. I suppose that the company would have 
the right to build the road by piecemeal, even without the express 
provision in the charter. The company is doing no act by which 
they will be prevented from going to Marietta. They intend to 
join the North-western Virginia Railroad. The power to do so 
seems full and ample, and I do not see that they are exercising any 
power, or falling short of any duty in this respect. 

It is said that the company, meaning the stockholders as a body, 
alone can alter the route, and a distinction is drawn between acts to 
be done by the corporators, and by the board of directors. I sup- 
pose, that under the charter of this company, the power to act in 
this respect is in the direetors. The legislature intended that the 
acts done should be by a mode preseribed by law, and no mode is 
prescribed by which the stockholders are to act ag a body, except-in 
the election of directors. 

It appears that this company is issuing its bonds, and a charge is 
made that the directors are guilty of a violation of their duty in 
selling bonds to be converted into stock: this may be bad. policy, 
and if done in frand or in evasion of any prohibition of their char- 
ter; then the court would interfere. The company has a right to 
issue bonds for the purpose of raising money, and to allow the 
holders of those bonds to convert them into stock. But if>this 
should be done, as has been suggested, not in good faith, but for the 
purpose of keeping the control of the company in the hands‘of a 
board of directors, it would be fraud, and a court of chancery 
would interfere. 

In this case no fraud appears to have rr intended. The com- 
pany was deeply embarrassed, and the strongest exertions have been 
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made to relieve it, and to carry on the road with very limited means. 
It is a question of good faith, but if there were objections to the 
conduct of the directors in this respect, the complainant appears, 
from the evidence, to have been so connected with similar transac- 
tions, in reference to the bonds of this company, that he would have 
no right to complain. 

It is also alleged that the stockholders of this company have 
never assented to the change of route. I suppose, as stated above, 
that the directors are to govern, but the evidence shows a consent 
on the part of the stockholders to the new route. At the election 
of directors in May, 1852, there were two parties, and the election 
turned on that point. The evidence shows, that the board of 
directors then elected were pledged to prosecute the extension of 
the road by a route south of Chillicothe to a point on the Ohio river 
opposite to, or near Parkersburg. 

It may be that the policy proposed by the directors of the com- 
pany is not the best; it may be otherwise. On this point it is not 
the province of the Court to decide, nor its duty to interfere. As 
to the other rival road which appears to have been assisting in the 
prosecution of this case, I have nothing to say. My conclusion is, 
that there is no ground for injunction in this case, and that it should 
be dissolved. 





IN THE SANDUSKY, OHIO, COMMON PLEAS. 


BEFORE HON. L. B. OTIS. 
Tue Strate or Onto v. Davin C. Rosz.* 


DISTRICT COURT —- CRIMINAL JURISDICTION — MURDER. 


Held, by Mr. Justice Oris, that a prisoner indicted for murder in the first degree, can not, 
under the existing law, elect to be tried in the District Court, that court having, in his 
opinion, no criminal jurisdiction. 

Tue defendant having been regularly indicted for murder in the 
first degree, being now arraigned at the bar of the Court, moved 
the Court, by his counsel, for leave to withdraw his plea of not 
guilty, and to enter upon the journal of the Court that he elected 
to be tried in the District Court in and for said county. 





* This case is reported from two separate reports furnished us by James Murray and R, 
J. Bartlett.—Eps. . 
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The prosecuting attorney, Mr. G. #. Haynes, objected, and 
argued that under the new constitution, and the legislative acts 
made in pursuance thereof, the District Court has no original crim- 
inal jurisdiction, and can only receive and dispose of the unfinished 
business, and that, therefore, the defendant could not elect to be 
tried in the District Court. 

Mr. C. K. Watson, on behalf of the defendant, argued that the 
District Court was made the successor of the old Supreme Court on 
the circuit, and possessed the same criminal jurisdiction; that in- 
dependent of the body of the constitution, the first clause of the 
twelfth section of the schedule made the district courts successors 
of the Supreme Court, and seamating original jurisdiction as a 
necessary consequence. 

Mr. Justice Ors delivered the opinion of the Court: 

Under the old constitution of this state, the Supreme Court had 
power to try criminals indicted for capital offenses who elected to 
be tried therein; and the only question now presented for our 
decision is whether that power suryived, under the new constitution, 
to the District Court. By reference to section six, article four, of 
our present constitution, we find that the only grant of jurisdiction 
in that instrument to the District Court is like original jurisdiction 
with the Supreme Court, and such appellate jurisdiction as may be 
provided by law; and by reference to section two of the same 
article, we find that the Supreme Court are only invested with origi- 
nal jurisdiction in guo warranto, mandamus, habeas corpus, and 
procedendo. In addition to the jurisdiction thus given the legisla- 
ture has conferred upon the Court the power to issue writs of error, 
certiorari, and other writs not specially provided for by statute. 
The power claimed is not, then, a part of the original jurisdiction 
of the District Court. Is it, then, a part of its appellate jurisdic- 
tion. By reference to the act of the legislature specifying the cases 
to which the appellate jurisdiction of the District Court shall ex- 
tend, we find it is confined to civil cases in which the Court of Com- 
mon Pleas had original jurisdiction. But it is claimed that by sec- 
tion twelve of the schedule, the District Court becomes the successor 
of the old Supreme Court, and consequently succeeds to the juris- 
diction formerly possessed by that court. We. think this section 
only operated to transfer to the District Court the business pending 
in the Supreme Court when it ceased to exist. In any event it can 
hardly be claimed that the convention who framed the constitution, 
after specifically enumerating the original jurisdiction conferred on 
the District Court, intended to confer on that court by this section 
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of the schedule, implied ‘jurisdiction in other cases. Were this a 
mere matter of practice, it might be claimed that the law conferring 
it was not repealed by the new constitution. But when we regard 
it as a part of the jurisdiction of the Court, we must look for the 
grant of that jurisdiction either in the constitution or in the appel- 
late jurisdiction thereafter provided by law. We have been able to 
find it in neither, and have therefore arrived at the conclusion that 
it does not exist. We therefore overrule the motion of the defend- 
ant to elect to be tried in the District Court. 





IN THE DISTRICT COURT OF OHIO. 
HAMILTON COUNTY, APRIL TERM, 1853. 


BEFORE MR. JUSTICE CORWIN, PRESIDING, AND MESSRS. JUSTICES CARTER, 
STALLO AND WOODRUFF. 


Tae Srate or Onto ex rel. Stare anp Oruers v. Jacos.. Finn 
AnD J. W. MoMasters. 


(REPORTED BY T, T. THRESHER.] 
MANDAMUS — IMMATERIAL ISSUE—— BILL OF EXCEPTIONS. 


Where answer is made to a mandamus, to put upon file a bill of exceptions, allowed by the 
Court—that there is no bill, but a paper purporting to be, and erroneously recorded as 
such, a traverse praying inspection of the record is bad, as raising an immaterial issue. 

It is an insufficient answer to a mandamus to put upon file a bill of exceptions, which has 
been signed, sealed, and ordered to be made part of the record, that it was signed in blank 
without inspection, under an agreement with counsel afterward to amend, and that the 
facts therein stated are not true. 

When a bill of exceptions has been signed, sealed, and ordered to be made- part of the 
record, it ig not in the power of the Court to alter or amend, or withhold it from the 
record, though the statements therein contained may be erroneous; but'the Court may 
file a statement therewith of the facts, and its rulings upon them. 


Manpamvs to the judge and clerk of the Criminal Court of Ham- 
ilton county, to produce a certain bill of exceptions, said.to have 
been allowed by the court, but withheld by defendants from the 
record of the trial of plaintiff, on a criminal charge in the court 
below. 

To the writ defendants answered, that there was no bill of excep- 
tions, but that there was a paper, purporting to be a bill of excep- 
tions, the history of which said paper was as follows: 
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At the last hour of the last day of the term; during which the 
trial was had, counsel for the prisoner came to the judge with a 
paper, which he signed in blank as a bill of exceptions, agreeing 
with counsel that at a subsequent meeting of court a council should 
be held to inspect the bill, which, if incorreet, should then and 
there be made to conform to the truth. An entry was made on the 
journal that counsel for the prisoner came and presented their bill 
of exceptions, which was signed, sealed, and ordered to be made 
part of the record. The bill remained, sometimes in the hands of 
the prosecuting attorney of the court, sometimes with the judge, 
but was never delivered to the clerk. ‘It was annexed to and made 
part of defendants’ answer, which further declared that the state- 
ments contained in the paper, purporting to be a bill of exceptions, 
were not true. | 

This answer was traversed by counsel for the plaintiffs, who 
alleged that there was.a bill of exceptions, and prayed an inspec- 
tion of the record. 

Counsel for the defendants objected to the traverse, as raising an 
immatérial issue, and in support of the sufficiency of the answer 
cited Atkins. Todd; 4 Ohio R. 351. 

Corwin, P. J., held, 

That the traverse to the answer must be set aside, 2 as raising an 
immaterial issue, and the case decided upon the sufficiency of the 
answer. 

It was decided in the case cited from 4 Ohio Reports, that the 
court are not bound to sign a bill of exceptions unless the facts 
therein set forth are true, and that the facts are not truly stated is 
sufficient answer to a mandamus to sign said bill: But this case is 
hot in point. There a paper was presented to the court as a bill of 
exceptions, it was signed as a bill of exceptions, sealed as a bill of 
exceptions, with the seal of the Criminal Court, and was ordered as 
such to be made a part of the records of the court, and these facts 
are so stated in its minutes. This paper then became a part of the 
record, and a good bill, unless it was rendered void by the fact.that 
an agreement to amend was made, and that agreement not carried 
into effect. 

The court erred in supposing they could so amend it. . It was 
decided in Hicks v. Person, 19 Ohio R. 426, that a bill of excep- 
tions, to be valid, must be signed and sealed, stating the term in 
which the decision excepted to is made. The bill amended after 
the close of the term would be a different bill from that made up 
before its adjournment, and consequently void. 
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Neither court nor counsel, with or without agreement, could alter 
or amend that which, by the proper formality, had become a part of 
the record, and such alteration or amendment would amount to 
nothing. A peremptory mandamus is awarded to cause the bill of 
exceptions to be filed with the records of the case. It is in the 
power of the court below to place on file also a true statement of 
the facts in the case, with an account of its rulings thereupon. 
How such statement would be considered on a trial in error is not 
for this Court to say. ) 


Mr. NV. C. Read, for plaintiffs. 
Mr. G. £. Pugh, for defendants. 
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IN THE HURON COUNTY, OHIO, DISTRICT COURT. 
APRIL TERM, 1863. 


BEFORE MR. CHIEF JUSTICE BARTLEY, PRESIDING, AND re, somone 
HUMPHREYVILLE AND OTIS. ‘ 


Lewis Warp v. Tut Toitzpo, Norwatk anp Oceveaidlll Ran. 
ROAD OComPanNy. 


RAILROAD LAWS-~ ENTRY ON LANDS TO APPROPRIATE — CONSTITUTIONAL 
LAW -——~ TRESPASS AGAINST A CORPORATION. 


The legislature may confer upon a corporation the right of entering upon the lands of pri- 
vate persons, without comperisation, for the purpose of making surveys, etc., preparatory 
to appropriating them for a public use. The right of examination and survey is incident 
to the right of appropriation, and necessary to its proper exercise. (See 3 Curwen’s Re- 
vised Statutes, 1879.) . 

The actof February 11, 1848, (Curwen’s Revised Statutes, chap. —,) makes the payment 
or tender of the damages assessed, to the clerk, or the giving of security, as may be 
required, a condition precedent to the right of taking possession for the purpose’of con- 
structing a railroad; and any possession taken without this is a wrongful act, for which 
the company are liable in trespass. 


Txis was an action of trespass guare clawsum fregit. The dec 
laration contained one count, laying the trespass with a continuando, 
from the 1st of January, 1852, to the commencement of the suit. 
The alleged trespass consisted in entering upon and taking the lands 
of the plaintiff, digging ditches and constructing its line of rail- 
road. 

There were three pleas: 

1. General issue. 
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2. An entry upon théland by virtue of the laws of the state, for 
survey and examination, for the purpose and with the intent of 
appropriating so much as was necessary for the constructing its 
line of road, and that no unnecessary injury was done. 

3. That the subsequent alleged trespasses were done after the 

“Wefendant had filed an instrument of appropriation, and had taken 
such proceedings as were directed by law, reciting particularly the 
things necessary to be done under the act regulating railroad com- 
panies, and that before the commencement of this suit the company 
paid the clerk the amount of damages so assessed in those proceed- 
ings. 

To the special pleas demurrers were filed. 

In support of the demurrer it was contended that the act of 1848 
did not give the right of entry on.land without some proceeding in 
a judicial way to divest him of it, and that the act of entry and of 
appropriation depended on the same course of procedure. But if 
the entry were positively authorized by the act aforesaid, without the 
assent of the owner, the act, in this respect, was unconstitutional. 

As to the third plea, it was contended that the plea must aver 
thut the damages awarded were tendered before the entry upon the 
land or the cOmmission of the alleged trespass, and the tender of 
damages before the commencement of suit, was insufficient. 

Tt.was also urged that the law of 1848, on the subject of dam- 
ages, was precisely similar to the provision of the act for appropri- 
ating property in the Cleveland and Pittsburg Railroad charter, 
decided in Ouyahoga county, and reported in 10 Western Law 
Journal, 138. That the mode pointed out in the act for making 
compensation was unconstitutional and void, because the law did 
not provide for the injury which might be done to remaining and 
adjacent property. 

On the other side, it was contended that the right of entry was a 
necessary right, without which the right of appropriation could not 
be exercised ; that the law gave this right unequivocally to the com- 
pany, and as long as the company do no unnecessary damage, they 
have the right to enter.and make examination. 

It was contended, also, that the company having pursued the act, 
and filed its instrument of appropriation, having had a committee 
and assessment, from which the plaintiff in this suit had appealed, 
the right of entry then became perfect, and it was not necessary 
that the company should pay to the plaintiff, or even tender him 
the damages assessed. Such an act would have been a nullity, 
which the law would not compel the company te do. 
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Mr. Justice Oris delivered the opinion of the Court, as follows: 

The demurrer to the second plea raises the question whether the 
legislature can authorize a railroad company to enter upon the lands 
of an individual without compensation, in order to survey and 
make examinations for its line of road. This Court hold that’ the 
Legislature may properly and constitutionally confer this right, an@® 
that the company may exercise it, doing no unnecessary damage. 
The legislature, it is conceded, may impart to the railroad company 
the right of eminent domain upon and over the lands of this state, 
for the purpose of public improvements. The right of survey and 
examination is an incident of the right of appropriation, and neces- 
sary to its proper exercise. It is not known how a company could 
very well determine upon the right of appropriating the soil upon 
which to construct its road, unless it has the prior right of examin- 
ation for that purpose. The demurrer to the second plea is not 
well taken, and must be overruled. 

The third plea presents a distinct question. In that plea the 
pleader has set forth the appointment of appraisers, the assessment 
and return of the damages sustained by the plaintiff, the appeal to 
the Court of Common Pleas, and the appointment by that court of 
a different committee, the assessment and return by that committee, 
the appropriation of the soil, the performance of work, and the 
deposit with the clerk, before the commencement of this suit, of the 
damages assessed by the last named committee. 

The law under which the defendants have acted, requires them, 
upon return of the appraisement, to deposit with the clerk the 
amount of damages assessed, or give security to the satisfaction of 
the judge who issued the warrant.* 

This we hold to be a condition precedent to the right of entering 
upon and taking possession of the land so appropriated, for the 
purpose of constructing a railroad. The pleader has not averred 
the performance of this condition, and his plea is bad. 

It does not vary the case that the party appealed to the Court 
from the decision of the first set of appraisers. The equivalent or 
compensation for his property is first to be paid before the right can 
exist to take possession of the premises appropriated. As long as 
the eompany neglected or refused to make deposit of the compensa- 
tion awarded to the plaintiff, so long they were intruders, and are 
liable therefor. 

The defendant has raised the question whether a corporation is 
liable to an action of trespass guare clausum. There is some uncer- 





* Curwen’s Revised Statutes, chap. 46, 43. 
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tainty perhaps upon the law in Ohio on this point, but, following 
the casé settled in 9 Ohio R. 31, which does not appear to be over- 
Tuled in this state, we are disposed to consider the objection well 
taken. Inasmuch as it is, however, a question of mere form, we 
will allow the plaintiff to amend i in this particular without i imposing 
any condition. 


For plaintiff, Messrs. 0. £. Kellogg and J. R. Osborn. 
For defendants, Messrs. Worcester & Penewell. 





TRANSFERS OF STOCKS. 


CERTIFICATES OF STOCK IN BANKING COMPANIES, RAILROAD COMPANIES, 
ETC., NOT NEGOTIABLE-—A BLANK TRANSFER, OR A BLANK POWER OF 
ATTORNEY, NO EVIDENCE OF TITLE. 


Ir is not an uncommon practice to pass certificates of stock from 
hand to hand, with a signature or transfer in blank, as the only 
evidence of title. If in any case it should happen that the title 
was disputed, such evidence might be found insufficient, and diffi- 
culty; if not loss, might ensue. 

This question came recently belo 3 a court in New York, and 
the case will be found reported in 11 Barb. 8. C. 580. In that 
. ease the judge delivering the opinion of the court says: “ Are 

_ Certificates of stock, in reference to negotiability, placed on sub- 
stantially the same grounds as bills of exchange and promissory 
notes? Are they transferable by mere indorsement and delivery ? 
Are a bond and mortgage, or any other evidences of debt not nego- 
tiable, assignable by the mere act of writing the name of the party 
on the back and delivering the instrument, with the name so 
indorsed, without any consideration or agreement? If not, is it 
not incumbent upon the party claiming under such transfer to 
prove the contract or consideration? I have found no case where 
the holder of an instrament was authorized to write the contract on 
which he claimed over the signature or indorsement, except when 
the proof of the consideration and contract was first made. » 

It was claimed in that case that it was the duty of the bank to 
permit the stock to be transferred in the name of the plaintiff, and 
for its tefusal the suit had been brought. The court said: ‘‘ There 
is no evidence that the plaintiff purchased the certificates. He 
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holds in his hands the naked blank assignments and the certificates . 
He does not prove that he owned them, or had any interest in them 
whatever. It is true he had possession of the certificates standing 
in the name of Green & Buckland, and attached to such certificates 
were blank assignments and powers of attorney, authorizing the 
transfer to blank by blank attorney. If the plaintiff was the pur- 
chaser of these certificates, he was undoubtedly authorized, by rea- 
son of such purchase, and his ownership thereof, to write in his 
own name as assignor of the stock, and such name as he chose as 
the attorney to make such transfer. So far, the case of Kartwright 
v. The Commercial Bank of Buffalo, (22 Wendell, 348,) decides. 
But it does not decide that the naked possession of the certificates 
and blank assignments and powers of attorney is evidence of title. 
Efforts have been made in like cases with the above to get rid of 
the conclusion that the element of negotiability is strictly confined 
to what is termed commercial paper, by a resort to custom. It 
might be said that banks and railroad companies are in the habit 
of recognizing as proper evidence of title the possession of the cer- 
tificates of stock, with blank assignments. But any such practice, 
if shown to exist, will not change the well-established: law. pre- 
scribing what are negotiable instruments. This was attempted in 
a recent ease in England, Partridge v. Bank of England, (9 Q. B. 
58; E. ©. L. 396,) in relation to dividend warrants, as to which a 
usage and custom of merchants and bankers was proved; that they 


‘“‘were taken as cash and passed from hand to hand as freely as 
bank-notes.” And referring to'a plea in which such usage and » 


custom were relied on as giving a right of action to the holder of a 
dividend warrant, the court say: ‘‘We are of opinion that the 
usage and custom stated. has no such operation. It is not neees- 
sary to inquire what the effect of a general immemorial custom in 
a particular place might be, as this usage is not so pleaded, but is 
described as an usage and custom of bankers and merchants, used 
and approved of for divers reasons, to wit: sixty years, according 
to which dividend warrants pass by delivery, without indorsement, 
and the dona fide holder thereof is entitled to receive the amount 
from the defendants, which is rather a practice of trade than a 
custom, properly so called; and such a practice can not alter the 
law, by which such an instrument does not confer any right of 
action on an assignee,” See the case of Glyn v. Baker, 13 East, 
509, and also Mr. Smith’s Leading Cases, vol. i, page 259, in 
which the law on this subject appears to us to be correctly stated : 


“Tt by —~ means follows from this opinion that mercantile usage, 
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or the practice of particular trades or places, is inoperative. Such 
usage and practice may have, and often has, an important opera- 
tion between parties who contract with the knowledge of its exis- 
tence, and with reference to it.” Y. 





IN THE CIRCUIT COURT OF THE UNITED STATES, 
DISTRICT OF OHIO. 
APRIL TERM, 1853. 


BEFORE MR. JUSTICE McLEAN. 


Samugt Works v. Tue Junction Rairroap Company, Tue Porr 
Ciumton Ramroap Company, AND OTHERS. 


[REPORTED BY MR. JUSTICE M’LEAN.] 


[ JURISDICTION OF THE CIRCUIT COURT OF THE UNITED STATES — INJOINING 
A PUBLIC NUISANCE—JURISDICTION IN EQUITY ON THE GROUND OF IRRE- 
PARABLE INJURY—— RAILROAD LAW-— DEPARTING FROM THE TERMINI — 
BRANCH ROADS —— RIGHT TO CHANGE LOCATION — RIGHT TO CROSS NAVI- 
GABLE WATERS-—-POWER OF BOARD OF PUBLIC WORKS TO APPROVE OF A 
BRIDGE — CONSTRUCTION OF 3 CURWEN’S REVISED STATUTES, 1882— CON- 
STRUCTION OF THE TERM ‘‘NAVIGABLE WATERS” IN THE RAILROAD LAW— 
CONSTITUTIONAL LAW-=— POWER TO REGULATE COMMERCE — POWER OVER 
NAVIGABLE WATERS—PUBLIC NUISANCE BY OBSTRUCTING——DRAW -BRIDGES— 
BVIDENCE ——. PRESUMPTION OF SKILL AND ATTENTION-——EVIDENCE NEABLY 
BALANCED ——- INJUNCTION REFUSED IN A DOUBTFUL CASE. 


A citizen of another state owning property in this state, has a right to come into the 
‘Cirevit Court of the United States, asking for an injunction to restrain the acts of a cor- 
‘poration, ineorpofated under the laws of Ohio, which, if consummated, would do irre- 
_parable injury to his property situated here. 

A private person can not apply to a court of chancery to prevent or remove a public nui* 
-sance, which does him no special injury. But he may, if the nuisance is immediately 
injurious to himself, although it may also affect the public. A private person owning a 
tannery, flour mill, saw mill, stores and warehouses, a wharf-and water lots, and stock 
in a plank road leading from the town where they are situated, which is upon a river 
navigable for steam-boats, schooners and other vessels, and from which trade is carried 
on with other ,ports, in which he participates, may injoin a railroad company from 
obstructing the navigation of the bay into which that river empties, when such obstruc- 
tion will materially injure the trade of that town. 

From the nature of such an injury, its extent can not be ascertained with precision. It is 
permanent; consequently the suits at law for relief must be endless. To establish a 
wrong of this nature, it need.not be measured by dollars and cents. It must be shown to 
exist; it must be material; but the particular- amount of damages can not and need not 

be shown. In such cases, ‘adequate relief can be given only by injunction. 
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Where the termini of a railroad are fixed by its charter, and an amendment is made thereto 
authorizing the company “to extend its line of railroad to a point on a river” named, 
which is beyond the original terminus and not in a direct line with the termini, the com- 
pany are not autho: ized in departing from one terminus named, and constructing a direct 
line between the other terminus and the point designated on the river, which will leave 
the original point of termination entirely out of the line of the road. The extension of a 
line does not authorize a departure from it in the middle or any other part of it, except 
from its terminus. | 

Where a railroad company was authorized by its charter “ to construct branched roads from 
the main route, to other towns or places in the several counties through which the road 
might pass,” they are limited to the construction of branch roads, which leave the main 
route and terminate at some town or place within the same county as that in which the 
other terminus of the branch is situated. The construction of a line of road, com- 
mencing in one county and terminating in another, is not authorized by such a provision. 

A railroad company were authorized to construct a railroad, making S. and F. points in the 
main line. They proceeded to put under construction a line from S. to P., which lies 

. thirty-eight degrees north of a direct line from S. to F., and which, if brought down to 
that line, would not be half-way between S and F. The Court considered that this was 
manifestly intended to be the main line, and could not be called a branch. 

A right to change a location, “either for the difficulty of construction, or of procuring a 
right of way at a reasonable cost, or whenever a better and cheaper route can be had,” 
does not authorize a company to relocate, because a particular town, on the selected 
route, will not contribute to the road. Nor will it authorize a departure from the points 
named in the charter. 

The right to cross a navigable water by a railroad bridge, must be given by the sovereign 
power, by a special or general act. Where this is not done, neither the Board of Public 
Works, nor an Acting Commissioner of that Board, can appreve of the structure of a 
bridge over it. No such power is given by the twentieth section of the act of Ohio of 
May 1, 1852, to provide for the-creation and regulation of incorporated companies, 3 Cur- 
wen’s Revised Statutes, page 1882. 

By the twentieth section of that act, (3 Curwen’s Revised Statutes, 1882,) either the Acting 
Commissioner of the Board of Public Works, within whose territorial jurisdiction the 
work is to be erected, or the Board of Public Works may approve of the plan or structure 
of a proposed bridge over a navigable water; and asthe law has provided for no appeal 
from the decision of the Acting Commissioner, his favorable decision is final. A reversal 
of that decision by the Board is a nullity, they having no jurisdiction over the subject. 

The expression, ‘ the Acting Commissioner having charge of the public works where such 
crossing is proposed,” in the twentieth section of the act alluded to, (3 Curwen’s Revised 
Statutes, 1882,) means nothing more than that such place shall be within the territorial 
jurisdiction of the Commissioner. It does not mean that the water over which the bridge 
is proposed to be erected, should be a portion of the public works of Ohio, The words 
“navigable waters” are used in no such restricted sense; they embrace and were 
intended to embrace, all waters within the state, which are navigable by the works 
of art or nature. 

Where a company is authorized to construct a railroad between two points, “ over.” a navi- 
gable water, a right to construct a bridge over that water is implied, as a necessary 
means of carrying into effect the power granted. 


Under the power to regulate commerce, Congress have power to prevent. the obstruction of — 


any navigable river, which is 2 means of commerce between any two or more states. 
The exercise of this great public right is not incompatible with the enjoyment of local 
rights. The public right consists in an unobstructed-use of a navigable water connecting 


two or more states. The local right is to cross such water. The general commercial 


right is paramount to all state authority. 

A public nuisance can not be tolerated on the ground that the community may realize some 
advantages from its existence.. The doctrine on this subject, as it is stated in the Wheel- 
ing Bridge Case, (9 Western Law Journal, 535,) adapted and followed. 

A draw-bridge over navigable water, although it unavoidably occasions some delay in pass- 
ing it, is not necessarily such an obstruction to the navigation as to amount to a nuisance. 




















372 Works v. Junction Railroad Company. 


The delay is submitted to in consideration of the benefits conferred. Mr. Justice 
McLean reaffirms the doetrine propounded by him in the Wheeling Bridge Case. 

In considering whether a draw-bridge is an obstruction, the unskillfulness of the seamen, 
and the probability of men not being ready at the draw to open it, are to be laid out of 
consideration. The law presumes that what ought to be done will be done, and that 
since seamen should be skillful, they will be so. 

When the chancellor is asked to restrain the erection of a bridge, on the ground that it will 
be an obstruction to the navigation, and the testimony offered to prove it so, is, so nearly 
balanced as not to incline the scale on either side, the extraordinary and preventive power 
of an injunction, which may be ruinous to one of the parties, ought not to be exercised.— 
Eps. or W. L. J.] 


Tue facts are sufficiently stated in the opinion of the Court, 
which was delivered by Mr. Justice McLean. 


The complainant, a citizen of New York, states that he owns a 
large amount of real estate at and near F remont, on the Sandusky 
river, in the county of Sandusky, state of Ohio, which comprises & 
tannery, half of a flouring mill, saw mill, a store and warehouses, a 
wharf and water lots; that the Sandusky river from Fremont is 
navigable for steam-boats, schooners and other vessels, and that)a 
commerce is carried on from it, down the river and bay to different 
ports on the lakes; that he has plank-road stock which pays a profit 
by the transportation of produce to and from Fremont; and that 
shipments are made of flour and lumber from his mills, and leather 
from his tannery, etc, 

He represents that the defendants are about constructing a rail- 
road from Sandusky city to Toledo, crossing the Sandusky bay by a 
bridge on a line to Port Clinton, in Ottawa county; that the bridge, 
if made, will materially obstruct the commerce of the bay to. his 
individual and irreparable injury, and he prays for an injunction to 
restrain the defendants from the construction of their proposed 
bridge. 

The “Junction Railroad Company” answers that it is engaged 
im building a railroad between Cleveland and the Maumee river, 
connecting with Toledo, and extending from that city. to the west 
line of the state, under various charters which authorize them to 
prosecute the work. 

The Port Clinton Railroad Company demurs generally to the 
complainant’s bill, and answers, denying the fraud and collusion 
with the Junction "Railroad, as cherged in the bill. It denies that 
. it has any connection with the Junction railroad, either to aid it or 
receive aid from it. 

The navigableness of the Sandusky bay above the proposed 
bridge, and also of the Sandusky river to Fremont, is admitted 
by the parties and the pleadings. The general government has 
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recognized this fact by making Fremont a port of entry, and the 
state of Ohio, by appropriating funds in removing certain obstrue- 
tions in the Sandusky river. 

Has the complainant a right to prosecute this. suit? If the pro- 
posed bridge shall be an obstruction, as charged in the bill, it will 
be a public nuisance. No individual can complain of such a struc- 
ture, unless his interests are injuriously affected by it. In such case 
it is a private nuisance to him, and if at common law he can obtain 
no adequate remedy, he may seek relief by injunction. 

The complainant’s citizenship gives him a right, in ordinary 
cases, to prosecute a suit in this Court. But to maintain this suit, 
he must superadd a private injury which is irremediable at common 
law. Has this been shown? I think it has. From the property 
owned by the complainant, from the different kinds of business in 
which he is engaged, it appears that any material obstruction to 
the commercial outlet from Fremont must injuriously affect his 
interests. The product of his mills, his wharf, his grounds on the 
river, are enhanced in value by an unobstructed commerce. His 
road stock is more or less affecte! by the transportation of freight 
to and from Fremont. The injury from the obstruction, if it be 
material, affects directly the articles shipped, and indirectly tends 
to lessen the value of the operating means through which those 
articles are produced or acquired. 

If such injury exist, no adequate remedy can be found by an 
action at law. From the nature of the injury, its extent can not be 
ascertained with precision. It is permanent; consequently the 
suits at law for redress must be endless. In such a case, adequate 
relief can be given only by injunction. It prevents the wrong. To 
establish this wrong, it need not be measured by dollars and cents. 
{t must be shown to exist; it must be material; but the particular 
amount of damage can not and need not be shown. <A mischief 
being proved, which can not be redressed at common law, connected 
with the citizenship of the plaintiff, establishes his right prima 
facie to prosecute this suit. The right to prosecute being shown 
or admitted, the nature and extent of the nuisance may be exam- 
ined. The ‘extent of the commerce obstructed may be proved, and 
also the dangers and probable losses to which it will be subjected. 

The complainant having maintained his right to sue, the defend- 
ants are thrown upon their defense. This they have attempted to 
make, by giving in proof the act incorporating the “‘ Junction Rail- 
road Company,” with its various amendments, and also the incor- 
poration of the Port Clinton company. 
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The charter of the ‘* Junction Railroad Company” was granted 
the 2d of March, 1846. The second section authorizes it to con- 
struct a railroad, commencing at such point on the Oleveland, Co- 
lumbus and Cincinnati railroad as the directors may select, either 
in the county of Cuyahoga or Lorain, and within thirty miles from 
Cleveland ; thence to Elyria, in Lorain county, unless the junction 
with the Cleveland and Columbus road should be made at Elyria; 
and from thence on the most feasible route to intersect the Mad 
River and Lake Erie railroad at Bellevue, or at such other point as 
the directors shall choose, and thence to Lower Sandusky; and the 
said corporation shall have power to construct the said railroad or 
a branch of the same, from Elyria to Sandusky City, and from 
thence to Lower Sandusky.” | 

Under this provision the road has been constructed from Cleve- 
land by Ohio City, Elyria, to Sandusky City, and is now being con- 
structed thence nearly on a straight line to Port Clinton, crossing 
the Sandusky bay, and extending, on the shortest route, to the Mau- 
mee. ‘This route is alleged to be some eight or nine miles shorter 
than any other. 

By the amendatory act of the 2d of March, 1846, the ‘‘ Junction 
Railroad Company” was authorized to extend its line of railroad to 
some point on the Maumee river, with the privilege of transport- 
ing goods and passengers, transported on the road of said com- 
panies, across said river, by ferry or otherwise, as the directors 
thereof shall elect, to the city of Toledo: Provided, the said com- 
pany shall in no wise obstruct or hinder the navigation of said river. 

The sixteenth section of the original charter gave power to the 
corporation to locate and construct branched roads from the main 
route to other towns or places in the several counties through which 
said road may pass. And by the seventeenth section the company 
was authorized to commence, complete, and put in operation, any 
part of said road, or any branch thereof, aforesaid, at any point on 
the route of said railroad which the interest of the company may 
require to be first commenced and completed. _ 

The point where the Junction railroad was to commence on the 
Cleveland, Columbus and Cincinnati railroad was left to the 
discretion of the directors, within the limitation of thirty miles 
from Cleveland. The road was commenced at Ohio City, near to 
Cleveland, and to the Columbus road, but not on it. Admitting 
this to be within a liberal construction of the charter, the road was 
extended by Elyria, Amherst, Vermilion and Huron, to Sandusky 
City, connecting with the Mad River railroad at that point. 
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Instead of extending the road from Sandusky City to Fremont, 
the last point named in the original charter, a survey has been 
made to cross the bay a few miles above Sandusky City, on nearly 
a straight line to Port Clinton and the Maumee river. And this, it 
is contended, can not be done under the original charter or the first 
amendment. That amendment ‘authorized the company to extend 
its line of railroad to some point on the Maumee river.” The 
extension of a line does not seem to authorize a departure from the 
line at the middle or any other part of it, except from its terminus. 
Had the extension commenced from this point, no navigable water 
would have been crossed by the line of the road to the Maumee, 
except Sandusky river. That this was the direction the legislature 
intended to give the road, appears by the words used, and also by 
the provision that in crossing the Maumee its navigation should 
not be obstructed—there being no such provision for crossing the 
Sandusky bay. 

It is supposed that the branching power from the main road, as 
provided in the sixteenth section, and the authority given in the 
seventeenth section to make and complete any part of said road, or 
any branch thereof, as the company may direct, authorized the 
diversion of the road to Port Clinton, crossing the Sandusky bay. 


The power to make branches is limited to towns or places, in the’ 


several counties through which the main road shall pass. Now, 
although the branches may be made before the main road, yet they 
must proceed from the line of the maiz road, and terminate at 
towns or places in the same county. The branch is an incident to 
the main road, and whether made before or after the construction of 
the main road, the termini of the branch is the same. 

By the direction given to the road from Sandusky City, it is clear 
it was not intended to run to Fremont, but to cross the bay in the 
direction to Port Clinton, leaving the direct route to Fremont several 
miles south. As an excuse for this departure, it is said in the 
answer that the people in Fremont, by subscriptions or otherwise, 
gave no encouragement to the company to run the road to that 
place; and that the route selected is better, and several miles 
shorter than the one by Fremont. Under such circumstances it is 
difficult to say that the road now in progress from Sandusky City to 
the. Maumee, over the bay and by Port Clinton, is a branch of the 
original road within the charter. Neither its commencement nor 
termination is within the sixteenth section. It does not branch in 
the county of Ottawa, nor terminate at some town or place in 
that county. It is in fact the main road from Sandusky City to 
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the Maumee, and was avowedly intended to be so, from the time 
the route was surveyed, 

The charter requires the company to organize’in five years, and 
to complete twenty miles of the road in ten years from the time its 
structure was commenced; and under this provision it is said the 
company having made more than twenty miles of the road, may, 
at its own convenience, extend the road to Fremont from Sandusky 
City, and the road, if extended to the Maumee from Fremont, must 
pass through Ottawa county; and then the road now in course of 
construction may be considered as a branch or branches from it. It 
can not be within the purpose of the company to make the road to 
Fremont, and thence to the Maumee. No benefit could result to 
the company or the public from such an expenditure. There is now 
a road in progress from Fremont to Toledo, and also the Port Clin- 
ton road, running in the same direction. 

There is no admitted latitude of construction, it seems to me, 
which can bring the Port Clinton road within the charter of the 
Junction railroad as amended. It would sanction a principle which 
would enable chartered companies to disregard the limits prescribed, 
and give such a direction to roads as their interests may dictate. 
By the tenth section, ‘‘if the corporation, after having selected a 
route for said railway, find any obstacle in continuing said location, 
either by the difficulty of construction or procuring the right of way 
at a reasonable cost, or whenever a better and cheaper route can be 
had, it shall have authority to vary the route and change the loca- 
tion.”” This does not authorize the company to abandon and disre- 
gard the points named in the charter, but to change the route which 
they have selected, for the causes stated. 

Upon the deliberate consideration which I have given to the 
Junction railroad charter, 1am brought to the conclusion that it 
does not authorize the route selected, and without authority it is 
presumed no one could contend for the right of crossing the San- 
dusky bay. The amendment extending the.road gives no such 
authority. 

The act of the Ist of May, 1852, (3 Curwen’s Revised Statutes, 
1877,) provides, ‘‘that any number of natural persons, not less 
than five, may become-a body corporate, with all the rights, privi- 
leges and powers conferred bys and subject to all the restrictions of 
that act.” 

The second section Sesione, “that any number of persons as 
aforesaid, associating, to form a company for the purpose of con- 
structing a railroad, shall, under their hands and’ seals, make a 
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certificate which shall specify as follows: 1. The name assumed by 
such company, and by which it shall be known. 2. The name of 
the place of the termini of said road, and the county or counties 
through which such road shail pass. 3. The amount of capital 
stock necessary to construct such road. Such certificate being 
acknowledged before a justice of the peace, and certified by the 
clerk of the Court of Common Pleas, and recorded by the Secre- 
tary of State, shall confer corporate powers. 

On the 6th of October, 1852, Ebenezer Lane and five others applied, 
under the above law, to be incorporated as the ‘* Port Clinton Rail- 
road Company,” beginning the road at Sandusky City, and extend- 
ing it by Port Clinton, over the Sandusky bay, to Toledo; and all 
the requisites of the act having been strictly complied with, they 
became.a corporate body. This body, on the 11th of January, 1853, 
submitted to James B. Steadman, Acting Commissioner, the plan of 
a bridge for crossing the bay, which he approved, and which appro- 
val was notified to the company. 

Two objections are made to this act of the Commissioner. 1. That 
it was contrary to the decision of the Board of Public Works. 2. That 
the Acting Commissioner had no jurisdiction of the matter. 

It appears that on the 8th of July, 1852, the Junction Railroad 


applied to the Board of Public Works, “ to obtain leave, if it be 


necessary, to construct. a draw-bridge across Sandusky bay,” which 
was refused by the Board for want of jurisdiction. 

The decision of the Board, on the application of the Junction 
Railroad for leave to. cross the bay by a bridge, was a very differ- 
ent application from that decided by Steadman. He approved 
of the plan of the bridge: the right to cross the bay was not sub- 
mitted to him. But on the 17th of February, 1850, the Board of 
Public Works did reverse the decision of Steadman in relation to 
the Port Clinton bridge. And I will now consider the effect of this 
reversal. 

The twentieth section of the above act, (3 Curwen’s Revised Statutes, 
1852,) gives the power to the Acting Commissioner, the same as to 
the whole Board. Either may approve of the plan or structure of 
a proposed bridge over a navigable water; consequently, they act 
independently of each other, and no provision having been made 
for an appeal to the Board from the decision of the Acting Com- 
missioner, his favorable decision is final, And this power to the 
Acting Commissioner being given by law, can not be controlled or 
reversed by the Board. The procedure of the Board, therefore, in 
the reversal of the approval by Steadman of the plan of the bridge 
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presented by the Port Clinton company, was void. It was an exer- 
cise of power which did not belong to the Board. 

If the application had been made to the Board by the Port Clin- 
ton company, for the approval of the plan of their bridge, and the 
Board had decided against it, having jurisdiction of the matter, the 
Acting Commissioner could not in form or in effect reverse the 
decision. But the application was, as above stated, by the Junction 
Railroad, ‘* for leave te cross the bay,’’ and this power did not 
belong to the Board; it, therefore, very properly held that it had 
no jurisdiction. But it had jurisdiction, and so had the Acting 
Commissioner, to approve the plan of the bridge. An appeal, 
under the statufe, from the decision of the Board, by the Junction 
Railroad, would have been ineffectual, as the Board was asked to 
do that which the law did not authorize it to do. 

The right to cross a navigable water by a railroad bridge, must 
be given by the sovereiga power, by a special or general act. Where 
this is not done, neither the Board of Public Works, nor an Acting 
Commissioner, can approve of the structure of a bridge over it. 
For the reasons above stated, I have been brought to the conclusion, 
that the charter of the Junction Railroad, original and amended, 
does not authorize the company to construct a railroad bridge over 
Sandusky bay, at the place designated: 

But the act of approval by the Commissioner, on the application 
of the Port Clinton company, is objected to, on the ground that the 
Sandusky bay was not a public work, ‘‘ under his direction,” within 
the meaning of the statute. 

The words of the statute are, ‘‘ whenever the line of any railroad 
company now existing, or which may hereafter organize under this 
act, shall cross any canal, or any navigable water, the said company 
shall file with the Board of Public Works, or with the Acting Com- 
missioner thereof, having charge of the public works where such 
crossing is proposed, the plan of the bridge, and other fixtures for 
crossing such canal or navigable water, designating the place of 
crossing; and if the said Board, or Acting Commissioner thereof, 
shall approve of such plan, he shall notify such company, in writing, 

of such approval.” 
' A corporation, formed under this general law, is vested with all 
the ordinary powers to|accomplish the purpose intended. It may 
appropriate private property, and do all other things necessary in 
the construction of a railroad. The general act is as specific in its 
details of the rights and duties of the company, as can be found in 
special acts of incorporation. The legislature of Ohio has been 
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cautious, as all other legislatures have been, in passing special acts 
for bridges and railroads, to guard against obstructions on navigable 
waters. And this twentieth section of the general law, was intended 
to preserve this great public right, The plan of a bridge over any 
navigable water must be approved by the Board of Public Works, 
or by an Acting Commissioner. This duty was more appropriate 
to the general business of the members of that Board, than to any 
other association under state organization. 

To limit the application of this provision, to the crossing of canals, 
and waters made navigable by the state, would strangely disregard 
the policy of the act, and the necessities of the public.. The lan- 
guage of the section does not authorize so narrow a construction. 
It was known, that. in every part of the state, railroads would be 
projected which necessarily cross navigable waters. Special pro- 
vision is made for the crossing of canals, Our best rivers are navi- 
gable by nature; and on the theory stated, no provision is made 
in the act for crossing them. They are navigable waters, and are 
embraced by the terms of the act. 

The Acting Commissioner, it is.said, must ‘ have charge of the 
public works, where such crossing is proposed ;” and that where 
there are no public works, his approval can not be given. ‘“ Having, 
charge of the public works, where such crossing is proposed,” meat 
nothing more than that such place shall be within the territorial juris- 
diction of the commissioner. Any other construction would involve 
this absurdity: However a navigable river might be improved by 
the public works, yet, if there were not publie works at the place of 
crossing, the commissioner can not act. The legislature can not be 
charged with acting so unwisely. By the law of 1852, a new system 
was introduced, suited to the enterprise of the age, and it was in- 
tended to cover the whole ground of ordinary legislation on the 
subject. The words “ navigable waters,” were used in no restricted 
sense; they embrace, and were intended to embrace, all waters 
within the state, which are navigable by the works of art or nature. 

The plan of the bridge over the Sandusky bay having been 
approved by Steadman, the Acting Commissioner, and the place of 
crossing being within his jurisdiction, it is not doubted, that under 
the “* Port Clinton charter,” a bridge may be constructed as = 
posed, if it cause no obstruction to commerce. 

Whether we look into the ordinance of 1787, the acts of Congress 
of the 18th July, 1787, of the 7th of August, 1789, of 7th of May, 
1796, or the constitution, which declares that Congress shall have 
power to regulate commerce among the several states, we find the 
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power to protect the commercial interests of the Union. But, as 
was observed by the court in the Wheeling bridge case, the exercise 
of this great public right is not incompatible with the enjoyment of 
local rights. The public right consists in an unobstructed use of 
every navigable water, connecting two or more states: the local 
right, in crossing such water., The general commercial right is 
paramount to all state authority, 

The question of obstruction remains to be considered. Numeroas 
affidavits have been read, made by persons acquainted with the 
navigation of the Sandusky = who think the bridge with the 





draws proposed, in a high wind and also in a dark night, would 
obstruct the navigation. When the wind is strong, it is said by 
some, that sail-vessels require the whole width of the bay to beat 
against the wind, and that at such times no sail-vessel could pass 
the draw. The draw proposed is 144 feet, to be opened and closed 
on a pivot in the center. It is admitted that ‘steam-vessels could 
pass the draw with less difficulty than vessels with sails. 

This class of witnesses suppose that all vessels not propelled by 
steam, in a strong wind could piss the draw only by the aid of ropes, 
working up by the side of the Piers ; and that this would cause con- 
siderable delay, and some expense. Other witnesses, of equal ex- 
perience, differ from the above, They think vessels can pass the 
draw with little or no difficulty, and that in time of wind, not so 
high as to force them to anchor, they could pass by working round 
the piers with ropes, which would take up a very short space of time. 
And that in good weather the boats would sail through the draw 
without loss of time. Several witnesses speak of draws in bridges 
over arms of the sea, of less width than proposed, where vessels are 
constantly passing without complaint or delay. The witnesses from 
the sea-board, when added to those from the lake, are greater in 
number than those who think the bridge would obstruct the naviga~- 
tion of the bay. 

Against the bridge it is ued that considerations of public advan- 
tage can not be weighed against any appreciable obstruction. That 
a public nuisance can not be tolerated, on the ground that the com- 
munity may realize some advantages from its existence. Such is 
admitted to be the general principle on this subject ; and yet there can 
scarcely be a draw in a bridge which does not, to some extent, delay 
vessels ; but this is submitted to from public necessity. | 

The draws in the bridges over Charles river, which is an arm of 
the sea, must be subject to the winds and waves, and also to the 
flowing of the tides; and yet through these draws more than ten 











Works v. Junction Railroad Company. 381 


times the number of vessels pass daily than would pass through the 
draw in the proposed bridge. The unskillfulness of our navigators 
and seamen on the lakes is referred to, as an argument against the 
bridge. ‘But men who undertake the navigation of vessels are pre- 
sumed to have the necessary skill, and all regulations of commerce 
are founded on this hypothesis. Nor is an argument admissible, 
that proper attention would not be paid to the draws, by necessary 
lights, and hands to open them, All such regulations are founded 
on the supposition that proper attention will be paid, as less than 
that would expose the bridge to damage. 

The commerce on the bay above the bridge, including the San- 
dusky river, is not large; but it is of sufficient importance to bring 
it under the regulation of the commercial power of the Union, and 
to require its protection. 

In the Wheeling bridge case the court held, if a draw should be 
constructed in the bridge over the western channel, so as to admit 
of a safe and an unobstructed passage to steam-boats that could not 
pass under the eastern bridge, it would be considered as removing the 
nuisance complained of. To pass through a draw ona river, when its 
banks are full and its current rapid, is attended with much more 
difficulty and danger than where the draw is over a water agi ‘ated 
only or chiefly by the winds. 

Nothing is more common than for witnesses, who are called as 
experts, to differ in opinion. And where this difference is so nearly 
on a balance as not to incline the scale on either side, however 
strong the testimony may be, when viewed on one side only, yet 
when both sides are considered, the parts neutralize each other, 80 
as to produce no very decided ‘effect on the mind. This is the 
character of the evidence in the case under consideration. In such 
a case the preventive and extraordinary remedy invoked ought not 
to be given. It is a remedy which may be ruinous to one of the 
parties, when the basis of the action is doubtful. 

The prayer for an injunction is refused. 
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MISCELLANEOUS. 


CINCINNATI LAW SCHOOL. 


Tue Nineteenth Course of Lectures before the Law School of the Cincinnati College 
closed on the 20th of April, when the following gentlemen, having been examined by a 
committee of members of the Cincinnati Bar, and by them reported qualified to practice, 
received the degree of Bachelor of Laws: Daniel G. Ray, Cincinnati; P. B. Ladd, Boston, 
Massachusetts; Isaac Elstun, Jr., Mulberry, Clermont county, Ohio; John R. Elvans, 
Washington, District of Columbia; E. 8S. Young, Dayton, Ohio; Robert L. Griffith, Tiffin, 
Ohio; Morris Hunt, Lebanon, Ohio; Henry Hinds, William B. Disney, Robert Kidd, 
James Peat, Cincinnati; Mansfield W. Cordell, Mount Gilead, Merrow county, Ohio; 
Joseph J. Dobmeyer, Cincinnati; Enoch W. Meriman, Bucyrus, Crawford county, Ohio; 
Frank Biddle, Cincinnati; R. H. Cunningham, Mason, Warren county, Ohio; Andrew 
Howell, Adrian, Michigan; Morell Snyder, Westford, Otsego county, New York; Lewis 
French, Steaughton Lynd, Charies Grant, Cincinnati. 

The Twentieth Course of Lectures commences on the 19th of October, 1853, and will 
continue till the 20th of April, 1854. 

The inefficiency of the system of exclusive office study and practice, as a preparation for 
the active duties of the bar, is every year becoming more apparent, both in England and 
America. Office instruction, with most practitioners, means no instruction; and the law 
Student who has his attention drawn to the subject of his reading, once a month, by a 
casual question from his preceptor, receives probably as much guidance through the diffi- 
culties ef the law, as the mass of office students. He is fortunate if he do not expend 
more than half of his time in the intellectual occupation of copying office papers. 

At the present time, when all the tendencies of the age are to reform and reconstruct, an 
accura'e and thorough knowledge of law principles will be found to be indispensable, more 
than ever indispensable to the young practitioner, The «ommon law system had become 
settled into fixed forms, and lawyers who followed those forms, felt perfectly secure against 
surprise or defeat from greater experience or superior knowledge. Those forms being 
swept away, and equitable and legal remedies mingled, not to say confounded, into one, 
every one is left, from his own resources, t0 construct his own pleadings. How serious a 
matter this is, the half a dozen volumes of late New York practice cases may show. 
Chitty’s Pleading was never so much in demand in Kentucky, as we are informed, @s at 
this present time, and they who before copied forms have now turned seriously Mendying 
princivles. 

The advantages of an academical mode of education for lawyers are ld. It ania 
to make study a serious thing. It presses men every day to an attentive perusal of their 
books, where, without that incitement, the day might be yielded up to the i ptions of 
visitors, to slight indispositicn which ought not to require the sacrifice, or to lighter reading, 
or the useless and exciting discussions of political questions. How often does an office 
student close a volume, of which he has read a hundred pages, without being able to give 
even the most imperfect idea of its contents. The art of listening and of stating his views, 
he is wholly unacquainted with. It does not probably occur to hit till he has learned it 
by repeated failures at the bar, that these are invaluable to him, To meet an argument, it 
is necessary that he retain it accurately in his memory; and to reply to it, that he be accus- 
tomed to apply principles rapidly and state them clearly. No training can better prepare 
him for this than the hearing of daily lectures and daily examinations upon those lectures. 
Instead of the dullness of an office life, poring over books of which he remembers little and 
understands less, he finds himself in a Law School, surrounded by fifty hard students, all 
intent upon the same subject, reading the same books, discussing, whenever they chance to 
meet, law questions; and, in a word, living in an atmosphere where even those who will 
not read can not help learning. He hears all their difficulties, suggesting quite new views 
of the text he has been reading, and impressing it indelibly on his memory; and with the 
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daily opportunity of putting questions himself to the professior, he need not stumble on 
over ground which he does not understand. The first remark students usually make, upon 
attending a law school, is that the professors ask, questions which are not in the text; for 
they do not at first perceive that the principles of the text are put at them under every variety 
of modification, to test their powers of applying what they read to the facts as they occur in 
actual practice.» Suppose the rule that the wife can not be a witness for or against the hus- 
band had been under consideration on the previous day. The professor, on the following 

day, without any preliminary hints, propounds this case: “ The payee of, a bill of exchange 
brought a suit against the acceptor, who called the wife of the drawer to prove that her 
husband had altered the bill after acceptance. She is objected to.” 

Fifty men, in the lecture room, are at once intently bent upon finding out the ground of 
the objection, and the answer to it. 

B. replies that she is not a competent witness, for she is testifying against her husband. j 
She will prove him guilty of forgery. , 
C. interposes that this is a civil suil, and the record can not be evidence against the hus- 

band if he were indicted for the forgery. 

D. has an idea that the drawer will be liable if the acceptor gets off, and that therefore the 
wife is not a competent witness. 

Ten others, in turn, offer their reasons for or against her admissibility, and at last the 
professor reads the passage in the text, which they had all read and failed to apply to the 
case supposed. 

Men, to whom such scenes occur every day for six months, extending through the law 
of real estate, contracts, evidence, chancery jurisprudence, etc., can scarce fail to acquire a 
clear outline of the great field which they propose traversing in after life. They usually 
become settled in habits of study ; learn to investigate with readiness and accuracy; know ny 
what to read and what to avoid, and acquire that ease which results from a tried acquaint , 
ance with one’s own powers and learning. 

It is no small part of a law education to become accustomed to the little things which 
make up the trial of a cause, and upon which the books afford no information. No one can 
speak well in public, said Lord Brougham, who has not tried and failed often. Exercise in 
a Moot Court spares the student much of the mortification of a failure in actual practice. 
He learns there to be familiar with the handling of legal topics, and if at fault in a little 
matter of practice, it is only among his friends, and can be righted by asking the presiding 
professor. pin 

The Law School, which has cal'ed forth these remarks, has increased Within the last 
three years from seventeen students to forty-five, and the return of gentlemen, who have 
been graduated, to the lectures a second year, affords to its friends a very gratifying proof 
of the working of their system. The terms and professors remain as they were during the 


past year. 
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NEW BOOKS RECEIVED. 


Te Law or CommenpaTory AND [.imirep PaRTNeRsHIP In THE Unirep States. By FRan- 
cis J. "Frovsar, of the Bar of Philadelphia. Pallndelghie James Kay, Jr. & Brother, q 
193 Market street, Law Booksellers and Publishers. 1853. 

This, we believe, is the only work in the English language upon the subject of Limited 
Partnership. It is a work of imniense learning and research, chiefly, from necessity, among, 
foreign authors. Perhaps, for mere practical purposes, it may be thought there is too much 
learning, or rather, that too much learning is presupposed in the reader. In fact we incline 
to think it would have been better if the very numerous quotations from European writers 
had been translated; for, without underrating the scholarship of the profession, at least here 
in the West, we suppose it would be quite safe to say that not more than one-half could 
avail themselves of these quotations in their present shape. Still the work is a most wel- 
come, because much needed addition to our law libraries. Limited partnerships, which 
occupy so wide a space in the business, and consequently in the jurisprudence of continental 
Europe, are of comparatively recent date in this country. We think they have not yet been 
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provided for in more than three-fourths of the states; but they are destined to grow with the 
growth of all our industrial operations, because human wisdom has not yet devised any 
method of associated enterprise, on the whole, so convenient as this is found to be, when 
thoroughly understood. In France, nearly all great business undertakings are conducted 
under this form, in some instances employing in a single concern a capital as high as fifty 
millions of frames. This book, therefore, which may be said to exhaust the subject, in its 
theory and principles, only anticipates a little ‘the coming on of time.” And the Appendix 
supplies a want which is much felt even now. The first part contains the decided cases 
in this country. The second part contains most, but not all, of the statutes of the different 
states which have legislated on the subject. We-.say not all, because we do not find that 
of Ohio, and we think there are other omissions. -The third part furnishes the forms of 
deeds or articles of limited partnership in all its varieties. So that, for practical purposes, 
the student or practitioner will find the work very complete. We, therefore, congratulate 
the very accomplished author, as well as our professional brethren, on the production 
of a really excellent book, pre-eminently entitled to rank with ‘‘books which are books.” 


Surrx ow Conrracts, wirn American Notes. By Wuaiam Rawiz. T. & J. W. John- 
son, Philadelphia. 


Eyerisa Common Law Reports. Vol. LXIX. Adolphus & Ellis, New Series, (15 Queen's 

Bench.) T. & J. W. Johnson, Philadelphia. 

This volume is in continuation of the series published by the Messrs. Johnson. It con- 
tains the cases in the Queen’s Bench during the year 1850, with notes, referring briefly to 
the American cases upon kindred questions, by Judge Sharswood, of Philadelphia. The 

volume is printed in handsome style, and will be an acceptable addition to the long list of 
the reports of that series. 


Apams’ Docrrine of Equity, with Assarionn Notes, by James R. Ludlow and John M. 
Collins. T. & J. W. Johnson, Philadelphia 


ag 3 Surreme Courr Reports, (New York.) Vol. XII. Banks, Gould & Co., New 
or 

The Supreme Court of New York, under the Code system, corresponds with the District 
Court of Ohio. As this Code has followed the New York Code almost to the letter, 
New York decisions will now become every day of more importance to Ohio lawyers. 
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CURWEN’S REVISED STATUTES. —.. 


In answer to the numerous inquiries made of the editors of this Journal, awe 
work, it may be stated that the second volume will probably be ready in August, and d 
the third will follow it at a very brief interval, Sn 
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ADMITTED TO THE BAR. 


Tue following gentlemen were admitted to the Ohie Bar, at the April term of the Dis- 
trict Court in Hamilton county ; 

J. Julius Kline, Franklin G. Adams,* Cincinnati; Clinton Kirby, Cincinnati; Charles 
Carroll Harris,* Cineinnati; Wm. S. Burrows, E. Stofford Young, * Dayton; Morris Hont,* 
Lebanon ; P. B. Ladd,* Boston, Massachusetts ; R. H.Cunningham,* Mason ; Isaac Elstun,® 
Clermont county; Charles Grant,* Cincinnati; Mansfield W. Cordell,* Mount Gilead; 
Morel! Snyder,* Westford, Otsego county, New York; Lewis French,* Cincinnati ; James 
Peat,* Cincinnati; Enoch W. Merriman,* Bucyrus ; Anthony Hartz, Cincinnati; Atle W. 
Gaston. a 





* Graduates of the Cincinnati Law School. 





